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TECHNICALITIES OF THE LAW VERSUS SUB- 


STANTIAL JUSTICE. 


The sharp difference of opinion as to the 
relative importance of technicalities of law 
and substantial justice that has always existed 
between the courts and the profession of law on 
one side and the lay members of the common- 
wealth on the other, has broken out into open 
controversy at this time in the state of Mis- 
souri. Many influences have tended to bring 
on this controversy, the culmination of which 
was reached a few weeks ago in the contempt 
proceedings in the supreme court brought 
against two country editors for criticising a 
decision of that court pending on a demurrer. 
Previous to this, the supreme court had been 
under a hot fire of criticism for its decisions 
disposing of the cases arising out of the famous 
bribery investigation now being prosecuted in 
that state, under the remarkable leadership of 
Hon. Joseph W. Folk, Circuit Attorney of 
the City of St. Louis. Mr. Folk has secured 
convictions in twenty out of twenty-one in- 
dictments, so far tried. Seven of these cases 
have come before the Supreme Court of Mis- 
souri, and every one of them reversed. Most 
of the reversals, it must be admitted, were 
based upon the merest technicalities which 
even a Philadelphia lawyer might find diffi- 
culty in understanding. Thus, in both its 
civil and criminal decisions, the court has 
aroused a feeling of resentment in the people 
by insisting upon the merest technicalities of 
law, which in these particular cases are alleged 
to have defeated what is termed substantial 
justice. 

The civil case, to the decision in which 
greater attention has been paid, is that of 
Oglesby v. Missouri Pacific Railway Com- 
pany. In this case, the plaintiff, Oglesby, a 
brakeman on defendant’s road was injured 
by the defective condition of a freight car of 
which he was in charge. The contention of 
the plaintiff was that the car was de- 
fective and rotten, and that by reason of 
that fact the accident happened. In the 
trial court, plaintiff obtained a verdict for 
$15,000. On appeal, the supreme court af- 
firmed the judgment, only one judge, Sher- 





wood, dissenting. There was no legal ques- 
tion before the court, the case turning upon 
the weight of the evidence. A motion for a 
rehearing was made by the defendant and 
granted by the court. But the case was af- 
firmed for the second time, with Justice Sher- 
wood alone dissenting as before. A second 
rehearing was granted, and for a third time 
the judgment was affirmed. This time, how- 
ever, three judges dissented, Sherwood, Rob- 
inson and Burgess, showing either that the 
court was gradually becoming more enlight- 
ened as to the facts in the case, which caused 
some of the judges to hesitate, or else the 
powerful influence of Sherwood’s dissent was 
having its effect. Justice Sherwood, it might 
be remarked, is one of the most remarkable 
men that ever sat on an appellate bench, in 
this, at least, that he wrote mure dissenting 
opinions that afterwards became the law than 
any other judge, of the effect of whose dis- 
senting opinions we have any knowledge. 
After the third affirmance, one would be led 
to believe the defendant would have given up 
the fight, but, like Abraham pleading with 
God for Sodom, the railroad company sum- 
mons up courage to ask for just one more re- 
hearing. The third rehearing was granted. 
The case was again argued and submitted, 
and on May 30, 1899, was reversed and re- 
manded, by a vote of four to three. Thus is 
shown the virtue of persistency on the part of 
an attorney. Again the plaintiff went back 
to the trial court, rich in experience and in a 
knowledge of what the law ought to be in his 
ease (if not, he ought to have been), and 
brought his case again before the jury, and 
again received their verdict for $15,000. On 
June 15, 1903, the judgment of the trial 
court was reversed by the same vote as before 
—four to three—this time without remanding, 
Thus the plaintiff was turned out of court 
on the ground that his evidence was insuffi- 
cient to make out a case. - 

While to members of the bar such proceed- 
ings, as are here related, would not seem un- 
usual nor call for any criticism upon the court 
in which they occurred, yet it is evident 
that they have had a bad effect upon the 
lay mind. The people invariably look only 
on the principal facts in a case without re- 
garding the technicalities which the law has 
thrown around the ascertainment of such 
facts. For instance, a similar feeling was 
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aroused in the minds of people of the whole 
country, by the vacillation of Justice Shiras 
in the Income Tax Cases. It is hard to con- 
vince the lay mind how it is possible fora 
judge on the appellate bench, who has had 
the advantage of a careful and exhaustive 
discussion and consideration of a case, and 
then arrived at an opinion as to the rule of 
law applicable to the facts as thus brought 
out, to change such opinion over night. Such 
a feeling only shows how careful judges 
should be in their first consideration ofa 
case, and never to change an opinion once 
publicly announced, without very substantial 
and compelling reasons for doing so—reasons, 
for instance, which, when clearly stated, 
would commend themselves to the mind 
of every thinking citizen—never on a techni- 
eality. Otherwise the law and the courts 
will be bound to lose that respect and confi- 
dence of the people without whigh the admin- 
istration of justice becomes a farce and a 
failure. 

The cases arising out of the bribery inves- 
tigation which has resulted so successfully in 
the grand jury room and in the trial courts, 
have all been reversed and remanded, as we 
have before explained, as fast as they have 
reached the supreme court. Technicalities 
of one kind or another, either in the evidence 
or in the drawing of the indictment, or in the 
instructions of the court have been found by 
acute counsel for the defendants and sustained 
by the court. The evidence in all these cases 
was overwhelming against the prisoners, 
three of the twenty-two boodlers indicted 
turning ‘state’s evidence against the other 
nineteen, and testifying to the same facts in 
all the cases. In some of the cases the court 
recognized the overwhelming character of the 
‘evidence, but insisted on the technicality 
which it made use of as a reason for revers- 
ing the particular case and remanding it for a 
new trial. We have no desire to pass any 
criticism upon the court which rendered these 
decisions, but in the interest of the profes- 
sion, attention must be called to the rising 
tide of disrespect for the law and the courts, 
which is observable in this and many other 
states, and which is the outgrowth of just 
such proceedings. Indeed, in the states 
where lynchings have occurred recently, the 
people have justified themselves on the 
ground that they could not trust the courts 





to do justice, and were afraid the man 
charged with the crime, and possibly caught 
‘‘red-handed’’ in the criminal act, would 
escape on a technicality. 

No better instance of the strong convictions 
of the citizens of Missouri on these questions 
now uppermost in their minds, can be found 
than the expressions of opinion contained in 
an editorial in the Columbia (Mo.) Herald. 
The editor says: ‘‘Why should criminals be 
permitted to shield themselves behind techni- 
calities and changes of venue and appeals and 
reversals and continuances and all the complex- 
ities of law until finally the prosecution gives up 
in despair and the guilty go unpunished ? There 
is a radical defect in the criminal code when 
the guilty miss punishment because ‘the rules 
of evidence’ or some legal technicality pre- 
vent. Ifthe rules of evidence are for any 
other purpose, or result in any other way 
than to secure the fullest, freest and most 
complete story of the deed or crime, then 
such rules should be amended or curtailed or 
abolished altogether. Strip off the legal ver- 
biage and the bothersome red tape and the 
grumbling about this instruction and that de- 
cision and the hoary precedent and get at the 
facts at once. No innocent man will object 
to this, no guilty one should be allowed to do 
so. Then let a jury of twelve honest men de- 
cide on the facts thus fully presented. We 
do not believe in hasty proceedings, in ‘rail- 
roading’ people to punishment, but we do 
insist that the interests of justice, of society, 
of good government, demand a prompter ad- 
ministration of our laws as well as less laxity 
in dealing with lawbreakers. Delay makes 
justice too often a mere mockery. When 
lawyers with brilliant ingenuity and elastic 
consciences lend themselves to. schemes 
whereby criminals escape, or the most guilty 
are given a punishment wholly disproportion- 
ate with their crimes, it is refreshing to read 
of an instance here and there where common 
sense has permeated the courts and the law 
has been, what it should always be, a dis- 
penser of ‘stern, impartial and summary jus- 
tice. Whatever may be the cause, justice in 
Missouri courts is too long delayed and many 
times practically denied. Criminal and civil 
procedure need alike a vigorous shaking up. 
And no profession, theological, medical or 
legal, was ever yet thoroughly reformed un- 
til the laity seized upon it.’’ 
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In behalf of a profession, the most liberal 
on God’s earth, and in the name of justice, 
which every member of that profession re- 
veres as he does his own life, we call for a re- 
vival of that spirit that moved the profession 
in the early part of the nineteenth century 
at the call of a long-suffering people to brush 
away, Without ceremony, the accumulations 
of legal metaphysicians and the technicalities 
of pleading and practice which, like a repul- 
sive fungus growth, had grown up with ana 
around the common law and had obscured its 
glorious and beautiful symmetry. That same 
call has come again to members of that same 
profession to give themselves heroically to 
the task of seeking to secure prompter jus- 
tice and to destroy absolutely the efficacy of 
an insistence upon technicalties, especially in 
criminal cases where the evidence is clearly 
sufficient to convict the prisoner. 





NOTES OF IMPORTANT DECISIONS. 


MONOPOLIES—WHETHER A “HOLDING”? COR- 
PORATION VIOLATES A STATE LAW PROHIBITING 
THE CONSOLIDATION OF PARALLEL LINES OF 
RAILWAY.—Some of our eastern contemporaries 
who have been so severe in their criticisms of the 
recent decision of the United States Circuit Court 
holding the Northern Securities Compay to bea 
combination in violation of the Sherman Anti- 
Trust Act, will undoubtedly tind much comfortand 
relief in the opinion of district Judge Lochren, 
handed down on August Ist, 1903, in the case of 
the State ef Minnesota v. Northern Securities 
Company, in which the learned judge sustained 
the contention of the defendants and dismissed 
the bill of complaint of the state. The court 
finds that the Northern Securities Company has 
not violated the state laws forbidding the con- 
solidation of parallel and competing lines of rail- 
way, through its ownership of the stock of the 
Great Northern and Northern Pacific railways, 
and refuses the injunction asked, by the state of 
Minnesota to restrain the securities company 
from voting the stock of the two railroad com- 
panies or either of them. 

While this decision affects the results of the 
federal government’s victory in the circuit courtin 
no way whatever, it nevertheless is in direct con- 
tradiction of the argument there advanced by the 
unanimous opinion of the four circuit judges of 
the same circuit. Not only that, but the learned 
district judge has the presumption to specifically 
reject the argument of the court in the federal 
case as absolutely unsound. Judge Lochren says: 

*‘My judgment, after most careful considera- 
tion of the facts and the law applicable thereto, 
as construed by the highest courts, leads me to 
the conclusion that none of the defendants has 


violated the Minnesota anti-trust act, a conclus- 





ion apparently contrary to that reached by the 
eminent judges who, in this court, recently de- 
cided the case of the United States v. North- 
ern Securities Company, and who will doubtless 
in another court review this cause. But the in- 
terests of litigants and my own sense of duty alike 
requires that my own deliberate judgment, guid- 
ed by my understanding of authoritative exposi- 
tions of the law, be given in all causes tried 
before me, 

To epitomize this decision: Itis held that it 
will be for the interest of the Northern Securities 
Company to restrain trade by suppressing compe- 
tition between these two railroad companies; 
and that by coercing or persuading the two 
boards of directors whom it has the power to 
elect it will certainly cause them to commit high- 
ly penal offenses by entering into commissions, 
contracts and arrangements in restraint of trade, 
in violation of the anti-trust act, and hence the 
Northern Securities Company is already guilty of 
these offenses that have never been committed or 
thought of by its officers or promoters, so far as 
appears, and it must be suppressed and destroyed. 
Iam compelled to reject the doctrine that any 
person can be held to have committed, or to be 
purposing and about to commit, a highly penal 
offense merely because it can be shown that his 
pecuniary interests will be thereby advanced, and 
that he has the power, either directly by himself, 
or indirectly through persuasion or coercion of 
his agents, to compass the commission of the 
offense. Decree will be entered dismissing the 
bill.”’ 





AGENCY—WHEN A CONTINUANCE OF THE TERM 
OF THE AGENCY MAY BE IMPLIED FROM THE CON- 
TRACT CREATING IT.—The case of MacGregor v. 
Union Life Insurance Co., 121 Fed. Rep. 493, 
offers an interesting discussion of the question— 
when a continuance of the agency may be iinplied 
from the contract creating it. In that case by a 
written contract, plaintiff was appointed-manager 
for defendant, a life insurance company, fora 
city and surrounding territory. The contract 
contained no specific statement of the term dur- 
ing which the agency should continue, but it 
required plaintiff to provide and maintain a suit- 
able oftice at his own expense, and provided that 
he should be compensated by commissions on the 
business secured, according to a schedule therein, 
‘during the term provided for in this contract,” 
which commissions should be ‘subject to revision 
at the end of five years.’ It required plaintiff to 
solicit only good business, which would be a 
credit to both agent and the company, and 
which, in his judgment, would continue in force. 
and pay premiums after the first year, and he 
was to receive a commission on such premiums.- 
It provided that defendant might terminate the 
contract in case plaintiff should procure no ap- 
plications during a period of two consecutive 
months, except in case of temporary sickness or 
accident, or for neglect of business on his part. 
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There was also a provision with respect to the 
rights of the parties when the contract should be 
terminated ‘as herein otherwise . provided,” 
which gave plaintiff the right to a commission 
during his lifetime on renewal premiums if he 
should retire from the service at any time after 
three years’ continuous service, unless he entered 
the service of another company. The court held 
that it was evidently the intention of the parties 
that the agency should be of a permanent char- 
acter, and to fix a term for its continuance, and 
that there was an implied agreement, arising 
from the express provisions of the contract, that 
it should continue in force for a term of five 
years, which rendered it mutually obligatory 
during such term, unless sooner terminated by 
mutual consent, or in one of the ways provided 
for therein. 

This decision finds support in the following 
cases: Thus in Norton vy. Cowell, 65 Md. 359, 4 
Atl. Rep. 408, 57 Am. Rep. 331, an accepted offer 
tendering one wages at $100 per month, and con- 
taining the further clause, ‘‘and if you give me 
satisfaction at the end of the first year I will in- 
crease your salary accordingly,’? was held to im- 
ply an engagement for a year’s service. So, also, 
in Gundlach v. Fischer, 59 Ill. 172, where an 
agent was employed to sell certain machines, and 
the principal agreed that, if the agent faithfully 
performed his duties, he would furnish him such 
a number of machines as he might be able to sell 
prior to October 1, 1867, it was held that this 
imported a definite agreement that the agency 
should continue until October 1, 1867. And in 
the case of Smith v. Theobald, 86 Ky. 141, 5S. 
W. Rep. 394, the court concluded that one who 
had been employed to come from a neighboring 
city, where he was manager of a hotel, and as- 
sume control of a hotel at Hot Springs, Arkansas, 
at a salary of $125 per month and board for him- 
self and family, in view of all of the circum- 
stances, was engaged fora year, although there 
was no express promise to that effect. See, also, 
Koehler v. Buhl, 94 Mich. 496, 54 N. W. Rep. 
157; Danby v. Coutts, L. R. 29 Ch. 500, 515. 


DAMAGES—IN REGARD T@ WHAT RELATIONSHIPS 
DAMAGES FOR MENTAL ANGUISH WILL NOT BE 
PRESUMED.— Under what is known as the ‘‘Texas 
Doctrine,’’ which permits a recovery of damages 
based on mental suffering alone, a recent case has 
arisen which has caused the courts of Texas to 
call a halt to the further extension of the doc- 
trine. Western Union Telegraph Co. v. Wilson, 
75S. W. Rep. 482. In this case it was held that 
there is no presumption that an uncle will suffer 
mental anguish from the failure to attend his 
niece’s funeral, or to comfort his sister on the 
death of her child, and hence, in the absence of 
notice to the company of such probable conse- 
quences, itis not liable to him for negligent de- 
lay in delivering a telegram announcing the 
death, whereby his attendance was prevented. 

The court, in its opinion, discussed quite fully 
the question of relationship as affecting the right 








to recover for mental anguish. The court said: 
“The reasoning of the opinion in the case of 
Western Union Telegraph Company v. Coffin, 88 
Tex. 94, 30 S. W. Rep. 896 seems to apply and con- 
trol the first question (can the plaintiff, in any 
event, recover for mental anguish resulting from 
his failure to be present at the burial of his 
niece?). In that case Coffin sought to recover 
damages for mental anguish for being deprived 
of the opportunity to attend the funeral of his 
sister’s husband. This court held that no such 
ties of affection between brothers-in-law could 
be presumed to have existed as would give rise to 
mental anguish from such a cause as that alleged, 
and that, therefore, the telegraph company could 
not be held, in the absence of notice of the special 
relations existing in that case, to have had such 
character of damages in contemplation as a con- 
sequence of a breach of the contract. The same 
proposition is true here. It cannot be presumed 
as generally true of uncles that mere failure to 
attend the funeral of their nieces would cause 
mental anguish of the character for which dam- 
ages are held by the decisions of this court to be 
recoverable. As pointed out in the Coffin case, 
such damages have hitherto been allowed only 
in cases. where closer relationship existed, in 
which the existence of such affection would be 
presumed as would give rise to the feelings for 
which recovery is sought.” 

Speaking of the rule announced in these decis- 
ions the New York Law Journal says: ‘Just 
where the line shall be drawn, so that on one side 
of it relatives may recover damages, and on the 
other side they may not, it is logically impossible 
to say. The presumption of affection between 
near relations, which the Texas courts have relied 
on, is subject to so many exceptions as to be value- 
less even as a presumption of fact. The cynical 
sentiment is in point that ‘fate imposes our re- 
lations upon us; thank Heaven we can choose 
our friends.” Even if personal affection uni- 
formly existed between near kinsmen, it would 
be illegitimate as a basis for the awarding of pe- 
cuniary damages in actions for the non-delivery 
of telegrams. The present case illustrates the 
difficulty into which the courts of Texas have 
fallen in allowing recovery in any case for mental 
suffering alone. Undoubtedly cases arise in 
which from purely punitive motives it might be 
well to mulct a telegraph company that had been 
guilty of negligence. Experience, however, shows 
that the administration of civil justice is seriously 
embarrassed by countenancing the policy at all.” 











RECOVERY OF DAMAGES FOR NEG- 
LIGENCE BY THIRD PERSONS IN 
CASES WHERE THERE IS NO PRIV- 
ITY OF RELATION OR CONTRACT. 


The question of the liability to third per- 
sons for injuries resulting from the negligent 
performance of contracts by others has occa- 
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sioned much concern both in the courts of 
England and the United States. And the 
question revolves upon the point of privity of 
contract. 

In the leading English case, Winterbottom 
v. Wright,! decided by the court some fifty 
years ago and reported, the defendant had 
entered into a contract with the government 
to provide a mail coach for carrying the mail 
bags and to keep the coach in repair and fit 
for use. Other persons had also entered into 
a contract with the government to furnish 
horses and a driver to run such coach. The 
coach broke down and the driver was injured 
by reason, as he claimed, of the coach not 
being kept in proper repair by the defendant. 
In this case the English court held that the 
plaintiff could not recover because there was 
no privity of contract between the driver and 
the defendant who had entered into the con- 
tract with the government to keep the coach 
in proper repair, and hence there was no 
breach of duty or contract and consequently 
no basis for the claim of damage. 

In this connection. Lord Abinger, C. B., 
said: ‘‘If the plaintiff can sue, every pas- 
senger, or even any person passing along the 
road, who was injured by the upsetting of 
the coach, might bring a similar action, unless 
we confine the operation of such contracts 
as this to the parties who entered into 
them, the most absurd and outrageous con- 
sequences to which I can see no limit would 
ensue.”’ 

This was the rule promulgated by the 
English court in the first half of the last cen- 
tury and was followed by the courts of this 
country for a time. But this narrow exposi- 
tion of an important feature of the law of 
negligence was not destined long to stand as 
the rule of the courts of either England or 
the United States. The court in this case 
seems to have ignored the principle that one 
shall respond in damages to ‘another who is 
injured as the result of the former’s negli- 
gence. 

Although the rule in this case of Winter- 
bottom v. Wright, simple and comprehensi- 
ble as it was unreasonable and vicious, was 
recognized for a time in this country, it did 
not stand long as the rulein such cases. The 
New York court was the first to strike at it in 


110 Mees. & W. 109. 





Thomas v. Winchester.?. This opinion modi- 
fied the rule established in the English case 
to an important degree. 

The defendant in the above case being a 
dealer in drugs and medicines, carelessly 
labeled bella donna, a deadly poison, as dan- 
delion, a harmless medicine, and sent it so 
labeled into the market. After it had passed 
through the hands of several intermediate 
dealers it was purchased by the plaintiff’s 
husband for her use, and she was injured. 
The question was raised whether the absence 
of privity between the parties would defeat 
the action. The court recognized the general 
rule as laid down in Winterbottom v. Wright 
and apparently approved of that decision 
with the understanding that in such a case 
injury to the plaintiff not a party to the con- 
tract would not be a natural and necessary 
consequence of defendant’s negligence, but 
decided, the case at bar stood upon a differ 
ent footing in that the consequent and almost 
inevitable result was an injury to some one. 
The rule in this case has been followed in 
Norton v. Sewal,* and Devlin v. Smith,‘ and 
also in the English case of Parry v. Smith,® the 
court held to same opinion. A most liberal 
position was taken by the English court in 
George v. Skivington,® in which case the 
plaintiff was allowed to recover for injuries 
received from using a hair wash bought by 
the plaintiff's husband from the defendant, 
who was its sole manufacturer. The de- 
fendant knew that the wash was  in- 
tended for the plaintiff, and for that reason 
the court said a duty arose towards the 
plaintiff for the breach of which she could 
recover. This opinion was, perhaps, not a 
great departure from the rule in Winterbot- 
tom v. Wright, still it paved the way for what 
followed in the case of Heaven v. Pender.’ 
The facts in this case were, stated briefly, as 
follows: The defendant under a contract with 
a ship owner erected a staging around a ship 
for the purpose of having certain work done. 
The plaintiff was employed by the ship owner 
to paint the ship, and while thus employed‘ 
by reason of the defective condition of this 
staging fell and was injured. Following the 

26 .N. Y. 397. 

3106 Mass.. 143. 

4389 N. Y. 470. 

5L. R.4C. P. D. 825. 


6 L. R. 5 Ex. 1. 
792 B. D. 302. 
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authority of Winterbottom v. Wright the | priority of relation as 


court in this case held that the defendant owed 
no duty to the plaintiff and was therefore not 
liable in damages. But on presentation to the 
Court of Appeals this opinion was reversed. ® 
The majority of the court held that the de- 
fendant who owned the dock and used it for 
the purpose of docking boats to be painted 
and repaired, should be considered as having 
invited the plaintiff to use the dock and all 
its appliances, and as, therefore, owing him 
a duty to use reasonable care that such place 
and appliances should be reasonably safe. 

This liberal view of responsibility in such 
cases and the rule that ‘‘where in omitting to 
perform a contract, in whole or in part, one 
also omits to use ordinary care to avoid injury 
to third persons, who as he could with aslight 
degree of care foresee, would be exposed to 
risk by his negligence, he should be held 
liable to such persons for injuries which are 
the proximate result of such omission,’’ 
announced in the opinion of Brett, Master of 
Rolls, has been adopted by American legal 
writers as the true rule.’ 

The test of the liability in all these cases 
must be dependent on the question, has 
the defendant committed « breach of duty 
apart from contract? The mere breach of 
the contractual relation as between parties to 
it will not constitute ground for damages to 
third persons. But a breach of duty 
amounting to culpable negligence will render 
one liable for a consequent injury to persons 
not directly interested in a contract or agree- 
ment with the defendant. !° 

The opinion of Brett in the above case has 
been followed by the courts of many of the 
American states, although there is not entire 
uniformity of opinion in this case. But we 
will proceed to the discussion of the more im- 
portant American cases which may be said to 
establish the American rule. 

As before stated the rule as established by 
the English court in the caseof Winterbottom 
v. Wright did not long stand as the rule in 
the American courts. In the case of Thomas 
v. Winchester, before referred to, there was 
perhaps the first radical departure. The 
New York court, discarding the question of 


811 Q. B. Div. 506. 

* Shearman & Redfield on Negligence (5 Ed.), vol. 
1, sec. 116. 

” Hleaven v. Pender, supra. 


| 
| 
| 


| of contract the defendant should be 





between plaintiff and 
defendant, held to the more reasonable rule 
that independent of the question of privity 
held 
liable for any breach of duty on his part 
amounting to culpable negligence whereby a 
third person has sustained an injury. In 
this particular case the act complained of 
was reasonably certain in its injurious result. 
In later cases we shall see the court extended 
the rule so as to cover those cases where the 
injury was the reasonable approximate result 
of such breach of duty. 

The reasonableness of the theory growing 
out of the right to recover for injuries re- 
ceived by a party in privity of the contract 
relation that the person without the mere 
privity of agreement should be protected 
from culpable negligence, led to the broader 
American rule. And the courts in this coun- 
try have generally disregarded the rule in 
Winterbottom v. Wright and have followed 
the more equitable one established by Brett in 
Heaven v. Pender. 

The Minnesota court, in Schubert v. J. R. 
Clark Co.,!! held that to expose another to 
great bodily harm through the negligence of 
any one not in privity of contract relation, 
was actionable, and the plaintiff might re- 
cover for an injury occasioned by a defective 
stepladder used by plaintiff in the perform- 
ance of his duty. And again. in a more re- 
cent case the same court held that a railway 
sarrier transferring a car of its own to a con- 
necting carrier for use upon its line owes to 
the servants of the latter the duty of exer- 
cising due care in inspecting and putting the 
ear ‘in a reasonably safe condition for the 
proposed use,!? thus affirming the opinion of 
the court in Moon vy. Northern Pacific Ry. 
Co.138 

In this last named case the plaintiff’s de- 
cedent was a brakeman in the employ of the 
St. Paul, Minnesota & Manitoba Ry. Co., 
and was killed while attempting to set a brake 
upon a loaded freight car of the defendant, 
the Northern Pacific Ry. Co., which had been 
transferred by the latter road to the track of 
the Manitoba company for transportation by 
that company. There was a traffic agreement 
between these two roads for the receiving and 


1149 Minn, 33). 
12 Teal vy. American Mining Co., 87 N. W. Rep. 837. 
18 46 Minn. 106, 
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transmission of the cars of each road over the 
of the other, if in good order at time of re- 
ceiving them. And for the purpose of pre- 
venting accidents the agreement of the two 
roads required that these cars should be in- 
spected by the car inspectors of both com- 
panies, and if repairs were needed by these 
cars at this point the Northern Pacific’ com- 
pany was to make them before turning the 
cars over to the Manitoba company. It was 
shown at the trial that this particular car was 
inspected by the inspectors of both compa- 
nies and they agreed that it was in good 
order. In attempting to set the brake, how- 
ever, on a down grade, the brake-staff 
broke and precipitated the brakeman off the 


car, and he fell under the wheels and was | 


killed. The brake-staff was found to be de- 
fective and not able to stand the strain neces- 
sary to set it properly. In this action 
negligence is charged against defend- 
ant in permitting the car to be ‘out of 
repairand in not properly inspecting it be- 
fore turning it over to the servants of the con- 
necting line. 

Concerning the question of the privity of 
relation between the brakeman and the de- 
fendant the court said: ‘‘One may owe 
two distinct duties’ in respect to the same 
thing—one of a special character to one 
person growing out of special relations 
to him, and another of general character 
to those who would necessarily be exposed to 
risk and danger from the negligent dis- 
charge of such duty.’’ !4 

The court then goes on to lay down the 
rule according to American interpretation 
and as supported by Heaven v. Pender: 
‘Subject to proper limitations the rule gen- 
erally stated is that if a reasonable man must 
see that if he did not use due care in the cir- 
cumstances he might cause injury to the per- 
son or property of another entitled to repose 
confidence in his diligence, a duty arises to 
use such ecare.’’!® The court held tie 
Northern Pacific Ky. Co. liable as the 
owner of the car which was found to be 
defective and out of repair, and in con- 
sequence was the proximate cause of the 
injury. This company was the first wrong- 


doer, and as there was no intervening re- 
‘4 Shearman & Redtield on Negligence, sec. 116; 
Bigelow Cases on Torts, 614. 
5 Heaven v. Pender. 








sponsible agent between the proximate cause 
and the injury the defendant must respond 
in damages. — 

These cases show the growth of the doctrine 
of responsibility through the narrow channel 
made in the case of Thomas v. Winchester, 
that the defendant is only liable whenever his 
act naturally and necessarily leads to injury, 
to the more liberal and reasonable rule that 
where one is charged with a duty, or the per- 
formance of a contract, and he fails in whole 
or in part to perform the same in such a 
manner and time as to avoid as far as possi- 
ble injury to otbers, he will be held liable to 
those also not of privity to the agreement or 
contract. 

Where it is shown that defendant has used 
reasonable care and diligence in the perform- 
anee of .his duty he will not be held respon- 
sible for injuries to third persons.!® There 
seems to be no question of this point and 
authorities are not deemed necessary. 

The case of Heizer v. Kingland Co.'? 
covers the question of want of knowledge of 
certain latent defects in machinery and bad 
faith. In this case the plaintiff was not per- 
mitted to recover against the manufacturer of 
a defective threshing machine because it was 
not shown that he had knowledge of the de- 
fects and therefore could not be charged with 
negligence in not using proper care to protect 
those who might be injured thereby. The 
court intimated that had there been proved 
either bad faith or want of ordinary care the 
result would have been different. In this re- 
spect the case differs from Teal vy. American 
Mining Co., referred to above, as in that case 
both want of ordinary care and bad faith were 
shown. Altogether the opinion of the Missouri 
court is not in favor of the rule as contended 
for in this paper, the court declining to hold 
defendant liable even where the negligence of 
defendant is unquestioned, except as between 
the parties in privity of contract. 

In the later New York case, Sweeney v. 
Rozell,'® the rule adopted in the earlier cases 
of that court is emphasized in the opinion 
although the case was sent back for new trial, 
because lack of evidence of knowledge of de- 
fects alleged on part of defendant. In this 


16 See Sosee v. Clute, 51 N. Y. 494; Curtin v. Somer- 
set, 140 Pa. St. 70. 

17 110 Mo. 605. 

18 64 App. Div. Supreme Court Sup., 721. 
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case the court said in substance that one who 
furnishes appliances for the use of another, 
knowing that they will be used for a certain 
purpose by the servants of the other, must 
use the same degree of care in providing safe 
appliances that he ought to use if they were 
furnished for the use of his own servants, and 
if he fails in this duty he is liable for injuries 
resulting therefrom. 

In a New Jersey case, Sechman v. 
Hooper,'* plaintiff’s employer and the de- 
fendant contracted for separate parts of a 
building, the latter to build the wall. The 
plaintiff while at work on the building was 
injured by the fall of the wall, of the insecure 
condition of which he had no notice. The 
court held defendant liable. 

Again, Sir Frederick Pollock, in his work 
on Torts,?° referring to the cases of’ Winter- 
bottom v. Wright and Fongmeid v. Halloday, 
draws the conclusion that a correct interpre- 
tation of the spirit of those cases, would, 
where ‘‘bad faith or misfeasance by want of 
ordinary care,’’ is shown on the part of de- 
fendant, bring them within the operation of 
the rule as outlined in the opinion of Brett in 
Heaven v. Pender. 

, P, L. Epwarps. 


19 §2 N. J. Law, 252. 
205 Ed. 514. 





CONSTITUTIONAL LAW — FREEDOM OF CON- 
TRACT INFRINGED BY DENYING NON-UNION 
EMPLOYERS THE RIGHT TO HIRE LABOR. 











MATTHEWS v. PEOPLE. 





Supreme Court of Illinois, April 24, 1903. 


1. Act April 11, 1899 (Laws 1899, p. 268), entitled 
‘An act to create free employment offices,” etc., which 
purports on its face to be a means of assisting persons 
seeking employment, and employers needing help, to 
obtain the same, and providing in section 8 that in no 
case shall the superintendent of an employment office 
furnish employees or a list of employees to an appli- 
cant for help whose employees are on strike or 
locked out, nor shall such list be exposed where such 
applicant could use the same, violates Const. art 2, § 2, 
providing that no person shall be deprived of life, 
liberty, and property without due process of law, in 
that it strikes at the right of contract between laborer 
and employer. 

2. The act also violates Const. U. S. Amend. 14, pro- 
viding that no state shall deny to any person within 
its jurisdiction the equal protection of the laws, in that 
it draws an unwarrantable distinetion between work- 
men and employers applying where there is no strike 
or lockout and those applying where there is. 


MAGRUDER, C.J.: (After stating the facts.) The 
question involved in this case, arising out of the 





refusal of the trial court to hold certain proposi- 
tions of law submitted by the plaintiff in error, is 
the constitutionality of the ‘‘act to create free em- 
ployment offices in cities of certain designated 
populations,”’ etc., as set forth in the statement 
preceding this opinion. 

Section 8 of the act in question contains the 
following extraordinary provision: ‘‘In no case 
shall the superintendent of any .free employ- 
ment office created by this act, furnish or cause to 
be furnished, workmen or other employees to any 
applicant for help whose employees are at that 
time on strike, or locked out; nor shall any list 
of names and addresses of applicants for employ- 
ment be shown to any employer whose employees 
are on strike or locked out; nor shall such list 
be exposed where it can be copied or used by 
an employer whose employees are on strike or 
locked out.’’ The act purports upon its face to 
be a means of assisting persons seeking employ- 
ment to obtain the same, and also of assisting 
employers, who need labor or help to obtain the 
same. And yet section 8 declares that any em- 
ployer whose employees are on a strike or have 
been locked out shall not, when applying for help, 
be furnished any workmen or other employ- 
ees. And not only so, but such employers whose 
workmen may be ona strike or locked out shall 
not be allowed to see any list of names or ad- 
dresses of applicants for employment. And not 
only so, but no such list of applicants for employ- 
ment shall be placed where it can be copied or 
used by an employer whose employees are ona 
strike or locked out. Clearly, the exception con- 
tained in section 8 makes the act void as a whole, 
because that section enters into and pervades the 
whole act, and cannot be separated from it with 
out defeating the intention of the legislature 
in passing the act. 

An examination of the different provisions of 
the act shows that it professes to be for the bene- 
fit of employers as well as of employees. Section 
1 provides that free employment oflices are 
thereby created, one in each city of not less than 
50,000 population, and three in each city contain- 
inga population of 1,000,000, or over, “for the 
purpose of receiving applications of persons seek- 
ing employment, and applications of persons 
seeking to employ labor.*’ If one of the purposes 
of creating free employment offices is to receive 
applications of persons seeking to employ labor, 
what justice can there be in refusing to entertain the 
applications for labor of employers whose employ- 
ees may beona strikeor may be locked out, irre- 
spective of the question whether or not there is 
any good reason or justifiable cause for the ex- 
istence of such strike or lockout? By the broad 
terms of section 8, the employer therein men- 
tioned is deprived of the right to have any work- 
men furnished to him, or to have any list of appli- 
cants for employment shown to him, or to have any 
such list exposed where he can possibly make use 
of it, even though his employees may have gone 
out upon a strike for no good cause whatever. A 
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“Jockout”’ has been defined to be the closing of a 
factory or workshop by an employer, usually in 
order to bring the workmen to satisfactory terms 
by a suspension of wages. Even though an em- 
ployer may have had just cause and good reason 
for closing his factory or workshop, yet even in 
such case he is subjected to the deprivations en- 
forced by section 8. 

In section 3 of the act, ‘‘the superintendent of 
each such free employment office shall receive 
and record in books kept for that purpose names 
of all persons applying for employment or help, 
designating opposite the name and address of 
each applicant the character of employiment or 
help desired.”’ The superintendent here referred 
to is to be appointed by the governor, not of his 
motion, or in pursuance of his own selection, but 
upon the recommendation of the State Board of 
Commissioners of Labor, which consists of five 
members, three of them ‘‘manual laborers,” and 
the remaining members ‘‘manufacturers or em- 
ployers of laborin some productive industry.”’ 2 
Starr & C. Ann. St. (2d Ed.) p. 1807, c. 48, par. 
28. The superintendent is not only required to 
receive and record the names of applicants seek- 
ing employment, but also of applicants seeking 
help, or seeking to employ labor. By the terms 
of section 4 the superintendent is required to re- 
port to the State Bureau of Labor Statistics ‘‘the 
number of applications for positions and for help 
received.’’ Here, again, the applications of em- 
ployers for help are treated as being entitled to as 
much consideration as the applications of em- 
ployees for positions or places of employment. 
The lists referred to in section 4 are required to 
show “the numberof situations desired and the 
number of persons wanted at each specified trade 
or occupation.”’ Full information is thus ob- 
tained, and required to be obtained, by these 
superintendents, or the persons wanting work- 
men, as well as of the persons wanting employ- 
ment. Presumably, the needs of the employers 
in this regard cannot be known to the superin- 
tendent without the action of the employers 
themselves in giving information of their needs. 
By section 4, also, factory inspectors and coal 
mine inspectors are required to do all they reas- 
onably can to assist in securing situations for ap- 
plicants for work, and it isalso made their duty 
to describe the character of work ‘and cause 
of the scarcity of workmen, and to secure for 
the free employment oflices the co-operation of 
the employers of labor in factories and mines.” 
it is also made the duty of such factory inspectors 
and coal mine inspectors, by section 4, ‘‘to imme- 
diately notify the superintendent of free employ- 
ment offices of any and all vacancies or oppor- 
tunities for employment that shall come to their 
notice.” It thus appears that the co-operation 
of the employers of labor in factories and mines is 
to be sought. Inspectors of factories and mines 
are required to state the ‘‘cause of the scarcity of 
workmen,” and to give notice ‘“‘of any and all 
vacancies or opportunities for employment that 





shall come to their notice.”’ If the scarcity. of 
workmen shall be caused by strikes or lockouts, or 
if vacancies exist in factories or coal mines by 
reason of strikes and lockouts, the inspectors are 
required to give information in regard to the same 
to these superintendents. Although the free em- 
ployment offices and their superintendents are lo- 
cated only in cities containing not less than 50,000 
population and in those containing a population 
of 1,000,000 or over,fyet the inspectors are required 
to report to them as to the condition of labor in 
factories and mines anywhere and everywhere in 
the state. 

By section 5 the superintendent is required ‘‘to 
immediately put himself in communication with 
the principal manufacturers, merchants and other 
employers of labor, and to use all diligence in. 
securing the co-operation of the said employers 
of labor, ,with the purposes and objects of said 
employment offices.?’ Manufacturers and mer- 
chants and other employers of labor are thus to 
be communicated with, and ail diligence is to be 
used to secure their co-operation in carrying out 
the purposes and objects of these free employ- 
ment agencies, and yet such employers are to be 
deprived of all the benefit to be derived there- 
from, if those employed by them happen to be on 
astrike or to be locked out, whether with or 
without justifiable cause. By the terms of section 
9, ‘applicant for employment’? means ‘‘any per- 
son seeking work of lawful character,” and ‘‘ap- 
plicant for help’? means ‘‘any person or persons 
seeking help in any legitimate enterprise.” 

Thus, all the way through the act, the employ- 
er seeking men to work for him, and the em- 
ployee seeking work to do, are placed upon the 
same footing, and are equally entitled to the bene- 
fits of the act in question. Employers, however, 
are arbitrarily divided into two classes—one class 
where a strike or lockout may exist, and another 
class where no strike or lockout exists. There is 
no rational basis in law or justice for this distince 
tion, where the language is so broad as to include 
as well those who have caused the strike or 
lockout for good reasons as those who have 
caused such strike or lockout without any good 
reason. The prohibition contained in section 8 
not only affects the class of employers there 
named, but also affects the persons seeking em- 
ployment with whom such employers might 
otherwise come in contact; that is to say, not 
only the employers whose men are on a strike or 
are locked out are affected by the prohibition, but 
laborers or employees who might desire to fill 
places of the employees who are on a strike or are 
locked out are also affected by it. The applicants 
for employment. are deprived of the privilege of 
working for the class of employers named in sec- 
tion 8. That section, therefore, strikes at the 
interests of applicants for work and of employers 
seeking work or labor. 

An employer whose workmen have left himand 
gone upon a strike, particularly when they have 
done so without any justificble cause, is entitled 
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to contract with other laborers or workmen to fill 
the places of those who have left him. Any 
workman seeking work has a right to make a con- 
tract with such an employer to work for him in 
the place of any. of the men who have left him to 
go out upon a strike. Therefore, the prohibition 
contained in section 8 strikes at the right of con- 
tract, both on the part of the laborer and of the em- 
ployer. It is now well settled that the privilege 
of contracting is both a liberty and a property 
right. Liberty includes the right to make and 
enforce contracts, because the right to make and 
enforce contracts is included in the right to ac- 
quire property. Laboris property. ‘To deprive 
the laborer and the employer of this right to con- 
tract with one another is to violate section 2 of 
article 2 of the constitution of Illinois, which pro- 
vides that ‘‘no person shall be deprived of life, 
liberty, or proporty without due process of law.” 
It is equally a violation of the fifth and fourteenth 
amendments of the constitution of the United 
States, which provide that no person shall be de- 
prived of life, liberty, or property without due 
process of law, ‘‘nor deny to any person within 
its jurisdiction the equal protection of the laws.” 
Ritchie v. People, 155 Ill. 98, 40 N. E. Rep. 454, 
29 L. R. A. 79, 46 Am. St. Rep. 315; Adams v. 
Brenan, 177 Ill. 194, 52. N. E. Rep. 314, 42 L. R.A. 
718, 69 Am. St. Rep. 222; Gillespie v. People, 188 
Ill. 176,58 N. E. Rep. 1007, 52 L. R. A. 283, 80 
Am. St. Rep. 176; Fiske v. People, 188 Ill. 206, 58 
N. E. Rep. 985, 52 L. R. A. 291. The provision 
embodied in section 8 ‘1s a discrimination be- 
tween different classes of citizens founded on no 
justifiable ground, and an attempt to exercise leg- 
islative power in behalf of certain classes and 
against other classes, whether laborers seeking 
work or employers. It falls under the condemna- 
tion of the constitution.” 

Section 8 draws an unwarrantable distinction 
between workmen who apply for situations to 
employers where there is no strike or lockout and 
workmen who do not so apply, and it also draws 
an unwarrantable distinction between employers 
who may have the misfortune to be the victims of 
a strike or lockout and employers who do not 
have such misfortune; that is to say, section 8 
does not relate to persons and things as a class, or 
to all employers, but only to those who have not 
been the victims of strikes or lockouts. ‘*‘Where a 
statute does this—where it does not relate to per- 
sons or things of a class, but to particular persons 
or things of a class—it is special, as distinguished 
from a general law.*’ Gillespie y. People, supra. 
Judge Cooley in his work on Constitutional Limi- 
tations (6th Ed. pp. 481, 483), says: ‘‘A statute 
would not be constitutional * * * which 
should select particular individuals from a class 
or locality, and subject them to peculiar rules, or 
impose upon them special obligations or burdens, 
from which others in the same locality or class are 
exempt. * * * Every one has a right to do- 
mand that he be governed by general rules, and a 
special statute which, without his consent, sing- 








les his case out as dne to be regulated by a differ- 
ent law from that which is applied in all similar 
cases, would not be legitimate legislation, but 
would be such an arbitrary mandate as is not 
within the province of free governments.’ Gilles- 
pie v. People, supra. The conclusion is inevita- 
ble that this section 8 is a provision ‘tin aid of 
strikes and strikers, whether right or wrong, and 
regardless of the justice of the propriety of the 
strike or lockout.”’ 

By the terms of this law, the statute creates free 
employment agencies, and provides for the pay- 
ment of those who operate them out of the money 
of the people of the state; and yet it singles outa 
particular class of citizens, and, without cause, 
deprives them of the benefits of the provisions of 
the act, while it grants such benefits to another 
class of persons, who have no greaterright to the 
same than the persons subjected to the depriva- 
tion. 

The fourteenth amendment to the constitution 
of the United States provides, that ‘‘no state shall 
make or enforce any law which shall abridge the 
privileges or immunities of citizens of the United 
States, nor shall any state deprive any person of 
life, liberty, or property without due process of 
law, nordeny to any person within its jurisdic- 
tion the equal protection of the laws.*’ In inter- 
preting this provision of the federal constitution, 
the federal and state courts hold an act like the 
one here under consideration, which is unduly 
discriminating and partial in its character, to be 
unconstitutional. In other words, legislation of 
this kind is condemned by the courts. The legis- 
lature has no power to deny to the employer, 
whose men are out upon a strike or are locked 
out, the right to obtain workmen from these free 
employment agencies, and at the same time to 
grant such right to other employers not similarly 
situated. Millett v. People, 117 Ill. 294,7 N. E. 
Rep. 631, 57 Am. Rep. 869, Ritchie v. People, 
supra; Ruhstrat v. People, 185 Ill. 133, 57 N. E. 
Rep. 41, 49 L. R. A. 181, 76 Am. St. Rep. 30. 

We are unableto see why the doctrine recently 
announced by the Supreme Court of the United 
States in the case of Connolly v. Union Sewer 
Pipe Co., 184 U. 8. 541, 22Sup. Ct. Rep. 431, 46 L. 
Ed. 679, is not precisely applicable to the facts in 
the case at bar. In the latter case, the Supreme 
Court of the United States declared what is known 
as the ‘Anti-Trust Act of 1893 of the State of 
llinois’’ (Laws 1893, p. 182) to be unconstitutional 
and void, as being in conflict with the provisions 
of the fourteenth amendment above quoted, upon 
the ground that it improperly discriminated in 
favor of agricultural products or live stock in the 
hands of the producer or raiser. People v. 
Butler Street Foundry Co., 201 Ill. 236, 66 N. EK. 
Rep. 349. ‘The Illinois act of 1893 provided sub- 
stantially that where two or more persons, firms, 
corporations, or associations of persons combined 
their capital, skill, or acts in respect of their 
property, merchandise, or commodities held for 
sale or exchange, they should be subjected to a 
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certain penalty as being guilty of forming a trust; 
but the ninth section of the act contained this ex- 
ception, to-wit: ‘*The provisions of this act shall 
not apply to agricultural products or live stock 
while in the hands of the producer or raiser.*’ In 
Connolly v. Union Sewer Pipe Co., supra, the Su- 
preme Court of the United States said: ‘*We 
have seen that under that statute all except pro- 
ducers of agricultural commodities and raisers of 
live stock, who combine their capital, skill, or 
acts for any of the purposes named in the act, 
may be punished as criminals, while agricultural- 
ists and live-stock raisers, in respect of their 
products of live stock in hand, are exempted from 
the operation of the statute, and may combine 
and do that which, if done by others, would be a 
crime against the state. The statute so provides, 
notwithstanding persons engaged in trade or 
in the sale of merchandise and commodities within 
the limits of a state, and agriculturalists and 
raisers of live stock, are all in the same general 
class; that is, they are all alike engaged in do- 
mestie trade, which is, of right open to all, sub- 
ject to such regulations, applicable alike to all in 
like conditions, as the state may legally pre- 
scribe.”” It was held in that case that such dis- 
crimination against those engaged in business 
other than the sale of agricultural products and 
live stock in the hands of producers was forbidden 
by the clause of the fourteenth amendment, 
which declares that no state ‘‘shall deprive any 
person of life, liberty or property without due 
process of Jaw, nor deny to any person within its 
jurisdiction the equal protection of the laws.’ It 
was also there held that the fourteenth amend- 
ment, in making the declaration above quoted, 
‘intended not only that there should be no arbi- 
trary deprivation of life or liberty, or arbitrary 
spoliation of property, but that equal protection 
and security should be given to all under like cir- 
cumstances in the enjoythent of their personal 
and civil rights; that all persons should be equally 
entitled to pursue their happiness and acquire and 
enjoy property; that they should have like access 
to the courts of the country for the protection of 
their persons and property, the prevention and 
redress of wrongs, and the enforcement of con- 
tracts; thatno impediment should be interposed 
to the pursuits of any one except as applied to the 
same pursuits by others under like circumstances; 
that no greater burdens should be laid upon one 
than are laid upon others in the same calling and 
condition,’ ete. These principles are precisely 
applicable to the present case, where a greater 
burden is imposed by section 8 upon employers 
who are subjected to strikes and lockouts than 
upon other employers in the same calling and 
condition, who are not subjected to such strikes 
and lockouts, irrespective of the justice or pro- 
priety of the strike or lockout. 

It is claimed, however, by the attorney general, 
that section 8 can be eliminated from the employ- 
ment act without invalidating the rest of the act. 
Undoubtedly, ‘if different sections of a statute 





ere independent of each other, that which is un- 
constitutional may be disregarded, and valid 
sections may stand and be enforced. But if an 
obnoxious section is of such import that the other 
sections, without it, would cause results not con- 
templated or desired by the legislature, then the 
entire statute must be held inoperative.’’ Connolly 
v. Union Sewer Pipe Co., supra. In the Connolly 
case it was held by the Supreme Court of the 
United States that the exception contained in sec- 
tion 9 of the [llinois act of 1893 (Laws 1893, p. 
184) made the whole act invalid. Upon this sub- 
ject the Supreme Court of the United States there 
say: ‘The first section of the act here in ques- 
tion embraces by its terms all persons, firms, cor- 
porations, or associations of persons who combine 
their capital, skill, or acts for any of the purposes 
specified, while the ninth section declares that the 
statute shall not apply to agriculturalists or live- 
stock dealers in respect of their products or stock 
in hand. If the latter section be eliminated as un- 
constitutional, then the act, if it stands, will ap- 
ply to agriculturalists and live-stock dealers. 
Those classes would in that way be reached and 
fined, when evidently the legislature intended 
that they should not be regarded as offending 
against the law, even if they did combine their 
capital, skill, or acts in respect of their products 
or stock in hand. Looking then, at all the sections 
together, we must hold that the legislature would 
not have entered upon or continued the policy 
indicated by the statute unless agriculturalists 
and live-stock dealers were excluded from its 
operation, and thereby protected from prosecu- 
tion. The result is that the statute must be re- 
garded as an entirety, and in that view it must be 
adjudged to be unconstitutional, as denying the 
equal protection of the laws to those within its 
jurisdiction who are not embraced by the ninth 
section.” 

In the case at bar, if section 8 be eliminated 
from the employment act, the other sections, with- 
out it, would cause results not contemplated or 
desired by the legislature. This is so because, 
without the obnoxious clause or section, all em- 
ployers, including those whose workmen are out 
upon a strike, or are locked out, as well as all 
others, would be entitled to the benefits of the 
act. But clearly it was the intention of the legis- 
lature, by inserting section 8 in the act, to deprive 
the class of employers therein named of the bene- 
fits of the aet. Consequently, the elimination of 
that section would not be in accordance with the 
manifest intention of the legislature. An elimi- 
nation of section 8 would make the act apply to 
all classes of employers, and thereby cause a re- 
sult evidently not contemplated or desired by the 
legislature. If all the sections of the act be con- 
strued together, it is evident that the legislature 
would not have created the free employment 
agencies in question, unless the class of employ- 
ers mentioned in section 8 were excluded from 
the operation of the act. It follows that the em- 
ployment act of April 11, 1899, must be 
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regarded as unconstitutional as an entirety. 

Section 10 of the act, under which the present 
prosecution was instituted, depends upon all the 
provisions of the act, and is so connected with 
them that it cannot stand by itself. Section 1 of 
the act provides for the creation of free employ- 
ment agencies, and section 7 of the act provides 
that no fee or compensation shall be charged or 
received directly or indirectly from persons ap- 
plying for employment or help from the free em- 
ployment offices. Section 10, following immedi- 
ately upon the provisions in reference to free 
employment agencies where no fee is charged, 
provides that no person, etc., shall maintain a 
private employment agency for hire, or where a 
fee is charged, without first having obtained a 
license, etc., which license is fixed atthe sum of 
$200 per annum. Whatever else may have been 
the purpose of section 10, whether designed for 
revenue or for regulation, or as an exercise of the 
police power, or otherwise, its evident design 
was to discourage the existence of private em- 
ployment agencies by compelling them to pay a 
heavy license fee, and to throw business into the 
hands of free employment agencies where no fee 
is charged. ‘The purpose, also, of section 10, was 
to prevent imitation of the name of the free em- 
ployment agencies in the mode therein indicated. 
It follows that the whole act, including section 
10, relates to but one subject—the creation and 
operation of free employment agencies; and, 
when the act is declared unconstitutional so far 
as the free employment agencies are concerned, 
section 10 falls with the balance of the act, be- 
cause itis merely a part of the scheme to pro- 
mote the business of the free employment agén- 
cies and secure their successful operation. Section 
10 provides that any person, etc., violating the 
provisions of the act, or any part thereof, shall 
be deemed guilty of a misdemeanor. Therefore, 
any superintendent who furnishes or causes to be 
furnished workmen or other employees to any 
applicant for help whose employees are at that 
time on strike or locked out, or shall show to any 
such employer any list of names and addresses of 
applicants for employment, or expose the same 
where it can be copied or used by such employer, 
would be deemed guilty of a misdemeanor, and 
subject to the punishment prescribed by section 
10. Section 10 is directed mainly against the 
imitation by private employment agencies of the 
name of the Illinois free employment offices, and, 
of course, if the part of the act in reference to 
such free employment offices is void for the rea- 
sons already stated, then the necessity for section 
10 no longer exists. There can be no doubt that 
section 10 ‘would never have been enacted asa 
law without the remainder of theact. * * * 
The legislature would not provide against imita- 
tion of something having no existence, and would 
provide for the free agencies before providing 
that they should not be imitated.” 

In the case of Price v. People, 193 Ill. 114, 61 
N. E. Rep. 844, 55 L. R. A. 588, 86 Am. St. Rep. 





306, the validity of section 10 only of the free em- 
ployment agency act was passed upon. Although 
the errors assigned in that case were broad 
enough to have raised the question of the validity 
of the entire act, yet the only question presented 
by counsel in their arguments in that case was 
the validity of section 10. It was there held that 
section 10, requiring persons operating private 
employment agencies for hire in certain cities to 
pay a license fee of $200 per annum, and give a 
bond for $1,000, was not unconstitutional, upon 
the grounds that conducting a private employ- 
ment agency for hire is an occupation, for which 
the legislature may require a license fee in order 
to promote the public welfare, and that in the 
exercise of its police power the legislature may 
provide thatan occupation which is a proper 
subject of such power shall not be followed except 
under a license issued by public authority upon 
the payment of a license fee, and the execution 
of a bond in accordance with the purposes of the 
act. But section 10, as there passed upon, was 
considered as standing by itself, and without ref- 


_ erence to its connection with the balance of the 


act. No decision was there made as to the validi- 
ty of the act asan entirety. Upon further reflec- 
tion we are satisfied that while the views there 
expressed may be correct as applicable to a sec- 
tion like section 10 standing by itself, yet when 
applied to section 10 as a part of the whole act 
they ought not to be adhered to. The case of 
Price v. People, supra, was decided in October, 
1901, and the rehearing therein applied for was 
denied in December, 1901. Since that time, to- 
wit, in March, 1902, the Supreme Court of the 
United States has announced its decision in Con- 
nolly v. Union Sewer Pipe Co., supra, and the 
latter case holds that legislation containing 
such an exception as section 8 of the act of April 
11, 1899, is in contravention of the fourteenth 
amendment of the Constitution of the United 
States. As the Supreme Court of the United 
States is paramount athority upon all questions 
relating to the interpretation of the Consti- 
tution of the United States, we feel it to be our 
duty to follow the holding of that court to the 
effect that such legislation as is here under con- 
sideration is a violation of the fourteenth amend- 
nent. Mapes v. Scott, 94 Ill. 385. Theaefore, 
the case of Price v. People, supra, is overruled. 
Accordingly the judgment of the criminal court 
of Cook county is reversed. Judgment reversed. 
CARTER and Boaes, JJ., do not concur in the 
conclusion reached by the majority of the court. 
Nore. — Class Legislation in the Regulation and 
Conduct of Business, Trades and Professions.—It is 
well settled that a state has the right to regulate the 
pursuit of any business, trade or profession in any 
manner it deems best for the people at large, or the 
particular business, trade or profession itself. Such 
attempt at regulation, however, must not discrim- 
inate unfavorably against any particular members of 
the class sought to be regulated, nor make any in- 
vidious distinctions between them. The difficulty in 
this particular question of law lies in determining 
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when a certain class to which the legislation applies 
can be fairly claimed to be a “class” by itself and 
therefore subject to regulation, or whether it is 
merely and clearly an integral part of a larger class 
and thus within the protection of the constitutional 
provision against class legislation. The object of this 
rule in the constitution is to prevent unjust discrimi- 
nation of any citizen in the exercise of any of his 
rights and privileges. Thus, where a law is directed 
exclusively to the regulation of the legal profession, 
this is not class legislation, if it is uniform upon all 
members of the bar and is peculiarly applicable to 
the profession of law,—this for the reason that 
no one else but lawyers are affected, and per- 
sons not lawyers have no right to complain, as 
the practice of law is not one of their inalien- 
able rights, so that a privilege granted to law- 
yers which could reasonably be applicable only to 
those who are lawyers is not a discrimination 
against a citizen, not a lawyer, and who has no right 
to practice law. But suppose a law were passed ex- 
empting lawyers from taxation, or from the provis- 
ions of any other general law applicable to the people 
at large, then citizens not lawyers, could rightfully 
maintain that they were unlawfully discriminated 
against, and that the law was, therefore, repugnant 
as class legislation. The same result would follow if 
lawyers, as a class, were alone subjected to the burden 
of taxation, or to any other burden which rightfully 
should rest upon the whole people, or upon a class of 
the people, of which class lawyersare only a part. In 
other words, the particular act of the legislature must 
exhaust completely the entire class to which, by its 
terms, it could reasonably have any application. If it 
makes any invidious distinctions, it is class legislation. 
The principle on which all of this class of cases rests 
is thoroughly discussed in the recent case of Connolly 
v. Union Sewer Pipe’Co., 184 U. S. 541, 22 Sup. Ct. 
Rep. 431, where it was held that an act prohibiting 
monopolies and industrial combinations, but which 
excepts from its operation the agricultural and live 
stock industries, was void as class legislation, the 
court saying: ‘The statute so provides speaking of 
the exception just stated notwithstanding persons 
engaged in trade or in the sale of merchandise and 
commodities within the limits of a state, and agricul- 
turalists and raisers of live stock are all in the same 
general class; that is, they are all alike engaged in 
domestic trade, which is, of right, open to all, subject 
to such regulations, applicable alike to all in like con- 
ditions, as the state may legally prescribe.’ In this 
annotation we will confine our discussion of the au- 
thorities to that phase of our subject having to do 
with the regulation of business trades or professions. 


Regulation of Law, Medicine, and Other Profes- 
sions.—It is well settled that all professions may be 
regulated, but itis sometimes difficult to determine 
just when a discrimination results in order to char- 
acterize the particular regulation as class legislation. 
Of course, where the law applies generally to the 
whole class, no discrimination results unless the 
whole class has been discriminated against by the 
denial of aright enjoyed by all the people in com- 
mon. In the case of People v. Walbridge, 6 Cow. 
(N. Y.) 512, an act prohibiting an attorney from 
buying any bond, note or other chose in action, was 
held not to be unconstitutional, as class legislation. 


Under the principles we have heretofore announced ' 


we doubt the correctness of this decision. The court 
says: ‘The legislature have the same right to im- 
pose restrictions upon attorneys in the practice of 





law, that they have to regulate inns and taverns, or 
the inspection of provisions. It is optional with the 
attorney, whether he will or will not practice under 
such restrictions.”” This argument loses sight of the 
fact that the restrictions imposed upon the attorney 
constitute in no sense a regulation of his right to 
practice his profession, butis a denial ofa private 
right which belongs to him independent of his pro- 
fession and in common with all other citizens. If the 
statute provided that an attorney should not pur- 
chase a chose in action for the mere purpose of com- 
mencing an action thereon, there might be more rea- 
son for holding it to be a mere regulation of the 
practice of law. But to say that one shall not pur- 
chase a chose in action, because he is an attorney, is 
depriving him ofa right which every citizen has an 
equal claim to, and which the legislature cannot take 
from him without his consent. Of course where a 
certain right enjoyed by all persons is denied a law- 
yer because of its peculiar relation to his profession, 
the act is not unconstitutional, because this ‘“pecu- 
liar relation” distinguishes this right and places the 
lawyer in a class by himself. Thus, an act prohib- 
iting attorneys and officers of court from signing ap- 
peal and other bonds for their clients on pain of hav- 
ing the proceeding dismissed and of being held in 
contempt of court, is not unconstitutional, as depriv- 
ing them of rights and privileges possessed by other 
classes of citizens. The statute in this case is a pure 
regulation of the lawyer’s exercise of his profession 
and only incidentally affects his rights enjoyed in 
common with other citizens. 


Many cases have arisen contesting the constitution- 
ality of acts licensing physicians or dentists and ex- 
cepting from the operation of the law physicians or 
dentists who have been practicing for a certain num- 
ber of years. The weight of authority holds thata 
statute providing certain qualifications for the prac- 
tice of medicine and the payment of certain fees, 
which excepts from its operation physicians who have 
been practicing for a certain period of time is not un- 
ecnstitutional as class legislation. Williams v. Peo- 
ples, 121 Ill. 84, 11 N. E. Rep. 881; State v. Hallaway, 
115 Mo. 36, 21S. W. Rep. 1081; People v. Phippin, 70 
Mich. 6; State v. Dent, 25 W. Va. 1; Hz parte Spin- 
ney, 10 Nev. 328; Wert v. Clutter, 37 Ohio St. 347. Other 
authorities holding contra: State v. Hinman, 65 N. 
H. 108, 18 Atl. Rep. 194, 28 Am. St. Rep. 22; State v. 
Pennoyer, 65 N. H. 113, 18 Atl. Rep. 878, 5L. R. A. 
709. To properly understand the apparently con- 
flicting decisions on this phase of our subject, we 
will subdivide it under certain brief headings. (1) 
Where a statute excepts those already in practice, 
but provides for certain stringent qualifications and 
examinations for all subsequent applicants for certi- 
ficates. In such case ail authorities recognize no 
ground for the objection that such a statute is class 
legislation, as the right to practice a profession is not 
a natural right and the legislature can make admis- 
sion thereto dependent on any conditions it sees fit, 
providing they rest equally upon allalike. State v. 
Carey, 4 Wash. St. 424, 30 Pac. Rep. 729. (2) Where 
a statute as to qualifications of practitioners of medi- 
cine applies also to those already in the practice of 
their profession, but excepts from its provisions 
those who have been practicing for a certain requis- 
ite period. While there has been some discussion on 
this point the courts are quite uniform in their judg- 
ment, that while such a statute may appear to make 
invidious distinctions between members of the same 
general class, it in reality amounts merely to a dec- 
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laration as to what amount of experience will n | s0 sold liquors only for medicinal purpeéses from the 


be taken as the equivalent of an examina- 
tion or the diploma of certain recognized 
schools. Thus Judge Beatty says: “It is clearly 
within the province of the legislature to declare what 
isthe minimum amount of experience that shall au- 
thorize a license to practice.” Hx parte Spinney, 
supra. (3) Where astatute applies to those already in 
the practice of their profession, but excepts from its 
previsions those who have been practicing continu- 
ously for a definite period, or at a certain place for a 
definite period. On this point the conflict of authority 
is most severe. Two authorities hold that even this 
is not class legislation. State v. Dent, supra, and 
Wert v. Clutter, 37 Ohio St. 347. Judge Beatty, how- 
ever, in Ex parte Spinney,supra, took exception to the 
provision for continuous practice, and gave it as his 
opinion, that in making a distinction between those 
who have practiced in the state during “ten years 
next preceding the passage of the act’”’ and those who 
had practiced just as long, or longer, in the same 
state, but not continuously during the last ten years, 
the legislature had acted arbitrarily and the act was 
class legislation. ‘The New Hampshire supreme 
court reached the same result as toastatute which 
exempted practitioners who had resided at a certain 
place for a certain period while the provisions of the 
act applied to those who may have practieed longer, 
but in different places in the state. See New Hamp- 
shire authorities supra. Thus we see another evil 
that is likely to beset the “rolling stone,” besides 
gathering no moss. To our mind, the argument 
which endeavors to sustain such legislation as consti- 
tutional, must be conscienceless as to the equality of 
the rights of citizens under the constitution. Our 
constitutional safeguards, indeed, will become prac- 
tically worthless if they can be pared down by such 
nonsensical and metaphysical construction. (4) Stat- 
utes providing that its provisions shall or shall not 
apply to practitioners of other states, are uniformly 
held to be constitutional. State v. Van Doran, 199 N. 
C. 864 P, 14.8. E. Rep. 32; Hz parte Spinney, supra. 
Regulation of Other Trades and Industries. —The 
right of a state to pass license laws and police regula- 
tions does not extend so as to allow a state to grant to 
certain persons the right to pursue an ordinary em- 
ployment, and prohibit others from so doing. Live 
Stock Dealers Assn. v. Slaughter House Co., 1 Woods, 
21, Fed. Cas. No. 8,408. The following regulation 
was declared unconstitutional: An ordinance pro- 
hibiting dairies within certain limits, but permitting 
to make exceptions in certain cases. State v. Mahner, 
43 La. Ann. 496, 9 So. Rep. 480. The following regu- 
lations were declared constitutional: An ordinance 
requiring one trade to secure a license passed under 
a power in a municipal charter to “license all lawful 
business.”’ Ex parte Merande, 73 Cal. 365, 14 Pac. Rep. 
888. A statute excepting druggists from a statute 
prohibiting the sale of intoxicating liquors. Jn re In- 
toxicating Liquor Cases, 25 Kan. 751, 37 Am. Rep. 284. 
Requiring camp meeting to secure and pay for license 
to sell refreshments while other stores in the same 
vicinity do not have to pay such license. Common- 
wealth v. Bearse, 182 Mass. 542, 42 Am. Rep. 4650. 
Limiting site for the erection of public grain ware- 
houses to the right of way of arailroad company. 
Stewart v. Great Northern Railway Co., 65 Minn. 516, 
68 N. W. Rep. 208. Placing burdens on partnerships 
doing business under fictitious names, which are not 
imposed on other partnerships. Hartzell v. Warren, 
11 Ohio Cir. Ct. Rep. 269. Releasing druggests who 





payment of taxes which were still imposed upon 
druggists who merely used their business as a blind 
to sell liquor for other purposes. Demoville vy. David- 
son ¢ ounty, 87 Tenn. 214, 10S Ww. Rep. 353. 





JETSAM AND FLOTSAM. 


RIGHT OF AN ESCAPED PRISONER TO SUE JAIL FOR 
BOARD AND LODGING NOT FURNISHED HIM ACCORDING 
TO LAW. 


In the Swiss ¥ ison of the Canton of Freiburg a 
curious old-world custom prevails, says the London 
a Telegraph, of requiring well-to-do prisoners to 
pay 2f. a day for their board and lodging during their 
forced residence in the jail. As might be expected, 
this rule has led to various complications from time 
to time, and one of the most amusing instances has 
just been brought to publie notice. It appears that 
about ten years ago a man of moderate means, Herr 
X., Was sentenced to eight years’ imprisonment in 
the jail of-Freiburg, and before taking up his resi- 
dence there was requested by the authorities to pay 
cash in advance. The bill for food, lodging, and the 
usual extras for eight years amounted to 5,840/., and 
Herr X., was requested to foot it. This be did, un- 
——— it is true, but in full, and subsequently he 
wan sor The authorities sought for him high and 
low but his very traces had vanished. Now, according 
to the law of the canton, after the lapse of ten years 
from the date of its perpetration no one can be pun- 
ished for any crime. err X., therefore, recently re- 
turned to his native place, and, not content with thus 
braving the proprieties, took an action against the 
treasury to recover his 5,8407., on the ground that he 
had never received any value for the money. The 
case came up for triai for the last time afew days 
ago, and the treasury pleaded that the comforts for 
which payment had been taken were kept at the dis- 
posal of Herr X. for ten years, and that he could and 
should have claimed them during that period, but 
that on its expiry his right lapsed and with it the 
corresponding obligation. The supreme court in 
Lausanne, however, laid it down that the 2/. daily 
could become the property of the treasury only as an 
equivalent for expenses actually incurred by the 
authorities of the Freiburg prison, and that, as the 
latter cannot prove that they had been put to any 
such expenses, the money should be returned. Herr 
X. has now received his 5,840f. back, and his griev- 
ance is that the court has not allowed him interest on 
the sum at 5 per cent. as well.—Law Notes. 











BOOK REVIEWS. 


TIFFANY ON AGENCY. 

A new text-book on a general subject like agency 
must evidence in its makeup some feature of excep- 
tional value and importance, to entitle it to any con- 
sideration. The subject, while a very important one, 
is not the most difficult one in the law, and the text- 
books already written on that subject cover, with 
sufticient clearness and exhaustiveness, all that can 
be said about it. For these reasons we have always 
been inclined to discourage text-books on agency and 
other general subjects of the law, which have been so 
thoroughly thrashed over. 

The Hornbook series of text-books, however, have 
certain features of such “exceptional value and import- 
ance”’ as to take themjout of the rule we have just laid 
down. The ideal legal text-book of today is not so much 
one that enables the busy lawyer to find authorities— 
the digests and the encyclopedias do this-as one that re- 
freshes his mind on the fundamental principles of law 
that underly his case. Few lawyers recognize the 
great importance of a thorough knowledge of the 
principles on which the law applicable to a cer- 
tain state of facts in which they happen to be in- 
terested rests, and from which it draws all its 
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life and support. A lawyer who goes .up 
to argue a case with nothing but “hog” 
cases or cases on “all fours” to support him 
will often find himself overcome by the lawyer who 
goes before the appellate tribunal with nothing but a 
clear, comprehensive knowledge of the principles of 
law which underlie his case and upon which he can 
build usually a most impregnable argument. The 
Hornbook series with its black-letter outline of the 
principles underlying the particular subdivision of 
the law treated, offers the practitioner a most con- 
venient opportunity to quickly review the main- 
springs of the law having relation to the subject in 
his mind at any particular time. With thus refresh- 
ing his knowledge as to the principles of law having 
to do with his case, the lawyer can then pursue his 
investigation into the authorities with a stronger and 
clearer grasp of his subject, than if he plunged aim- 
lessly into the wilderness of authorities without chart 
or compass and without any knowledge of where he 
is going. 

Tiffany on Agency fully upholds the high standard 
already set by the earlier volumes of the Hornbook 
series, and will undoubtedly meet with the same 
hearty reception with which the profession has 
greeted other volumes of the same series. Printed in 
one volume of 609 pages, and published by the West 
Publishing Company, St. Paul, Minn. 





HUMOR OF THE LAW. 


A pious judge was going to Sunday School one 
Sunday morning and saw a small boy fishing. ‘‘Well, 
Johnny,” said the Judge, *‘I am surprised at this, I 
had hoped to see you in heaven, sometime, but not 
after this.” ‘That so,’’said Johnny, ‘what have you 
been doing? ” 


An Indian called upon a lawyer in a western town 
and paid a bill the lawyer held against him for collec- 
tion. After paying the bill the Indian remained stand- 
ing by the lawyer’s desk, and the lawyer growing im- 
patient because he did not go away, remarked, ‘* Well, 
Jack, what do you want?” “Lwanta receipt,” said 
the Indian. “‘Well, tell me what a receipt is and what 
it is used for and I will give you one.” ‘The Indian 
replied, “‘I will die sometime, and maybe I go to 
Heaven. When I get there St. Peter will ask me if I 
paid that lawyer that bill I owed him and if 1 gota 
receipt, If I got no receipt he will not let me in, and 
then I will have to hunt all over hell for you.” 


WEEKLY DIGEST. 
Weekly Digest of ALL the Current Opinions 


of ALL the State and Territorial Courts of 
Last Resort, and of all the Federal Courts. 





py ft °* WOrrrerrar rire Thee 92, 162 

FLORIDA......-. 2, 5, 23, 31, 35, 37, 48, 54, 103, 144, 148, 168, 169 

ILLINOIS, 4, 6, 36, 41, 47, 58, 61, 87, 95, 110, 111, 112, 113, 119, 
165 


RU. 5.5 5 civ becca? «ade sesmane 3, 22, 79, 80, 91, 100, 105, 131 
MASSACHUSEITTS....... 18, 20, 38, 82, 141, 143, 158, 159, 162, 168 
PRNDIIII oss i civikcwedscaicccctaspene 9, 11, 12, 52, 84, 101, 124 
IIR as 6 65. 40:a tebe cece; ee ndined aes spe cena 98, 154 


MISSOURI, 19, 30, 46, 59, 68, 69, 74, 75, 76, 77, 78, 83, 88, 94, 97, 
99, 104, 106, 107, 108, 109, 125, 130, 133, 138, 140, 142, 146, 149 
157, 161, 164, 166 

NEBRASKA, 1, 7, 24, 33, 39, 40, 42, 51, 58, 63. 64, 65, 66, 67, 90, 
93, 115, 136, 153 

WR Ti, Sse sivesiaes cavicccatadsesque nies ihdnemenes 96 

BOUT GAMOGRA. a ccicdce nc ddecscicnesesdbeseseccassestacns 43 

TENNESSEE 26, 49, 60, 62, 137, 152 

TEXAS, 8, 13, 14, 15, 16, 17, 21, 25, 29, 34, 44, 55, 56, 57, 70, 71, 
72, 73, 81, 85, 86, 102, 114, 116, 117, 118, 122, 123, 127, 129, 
132, 134, 135, 139, 145, 151, 156, 167 

WISCONSIN, 27, 28, 52, 45, 50, 89, 120, 121, 128, 147, 150, 155, 160 








1. ACCIDENT INSURANCE—Action on Policy.—Where 
an accident insurance company denies all liability, in- 
sured may sue without waiting for the expiration of the 
period before which an action may not be brought.— 
Modern Brotherhood ot America v. Cummings, Neb., 
94 N. W. Rep. 144. 

2. AccouNt—Hearing.—A bill for an accounting, filed 
against one holding for collection as agent many notes 
the property of another, and as to which discovery is 
sought is not wanting in equity.—Irvine v. Epstein, 
Fla., 33 So. Rep. 1003. 

3. ADVERSE POSSESSION—License to Cultivate.—An 
occupation of part of a strip of land deeded to the rail 
road company for a right of way held to be undera 
license reserved in the deed, and not adverse.—Chicago 
& 8. E. Ry. Co. v. Wood, Iad., 66 N. EK. Rep. 923. 

4. APPEAL AND ERROR—Divided Court.—The judg- 
ment of the appellate court is conclusive on issues of 
fact, thougb affirmance was had merely because two 
judges disagreed; the third not sitting.—Crawford v. 
Burke, II1., 66 N. E. Rep. 833. 

5. APPEAL AND ERROR—Jurisdiction of Lower Court.— 
The supreme court on appeal will consider the jurisdic- 
tion of the court below, though it may not have been 
questioned by the pleadings or expressly presented.— 
McMillan v. Wiley, Fla., 33 So. Rep. 993. 

6. APPEAL AND ERROR—Waiver of Error.—Any error 
in excluding evidence controverting cause of action, 
after filing of plea puis darein continuance, held waived 
—Crawford v. Burke, IIl., 66 N. E. Rep. 833, 


7. ATTACHMENT—Dissolution.—Where an attachment 
was levied on the ground that defendant had left the 
state, and the evidence showed that his homestead had 
not been abandoned, the attachment was properly dis- 
solved.—Werner v. Linsenmeyer, Neb., 94 N. W. Rep. 105. 

8. ATTORNEY AND CLIENT — Hearsay Evidence.—A 
general attorney of a carrier held authorized to agree 
that hearsay testimony might be introduced in consid- 
eration of the abandonment of an uttempt to take an in- 
jured person’s deposition in a proceeding to perpetuate 
testimony.—Thompson v. Ft. Worth & R. G. Ry. Co. 
Tex., 73S. W. Rep. 29. 

9. BAILMENT—Sale of Bailed Chattels.—A Dailee of a 
team has no apparent authority to sell it, so as to trans- 
fer title against his bailor.—Nichols v. Monjeau, Mich., 94 
N. W. Rep. 6. 

10. BANKRUPTCY—Discharge.—Bankr,. Act 1895, § 17, cl. 
4, 30 Stat. 550, 551 (U. S. Comp. St. 1901, p. 3428), construed 
in view of clause 2, and Bankr. Act 1867, § 33, and held 
to prevent discharge releasing debts created by bank 
rupt’s fraud, though not in official or fiduciary capacity. 
—Crawford v. Burke, IIl., 66 N. E. Rep. 833. 

11. BIGAMY—Evidence.—In a_ prosecution for poly- 
gamy, a certificate of the clerk of the county court that 
there was no record of an alleged formec marriage of 
defendant’s first wife held inadmissible to rebut evi- 
dence as to such marriage.—People v. Goodrode, Mich., 
94. N. W. Rep. 14. 

12. BILLS AND NoTES—Consideration.—Where an in- 
dorsed note and a chattel mortgage securing it are 
given inconsideration of other notes, consideration for 
then does not wholly fail, though the maker of the first 
note and mortgage becomes bankrupt.—Central Sav. 
Bank v. O’Connor, Mich., 94 N. W. Rep. 11. 


13. BOUNDARIES—Agreement.— Where adjoining land- 
owners agree that.a certain hedge is the boundary line, 
such agreement setties all questions betwecn them as 
to the extent of their ownership. — Brown vy. Johnson 
Tex., 738. W. Rep. 49. 

14, CARRIERS—‘“‘Act of God.”—Severe cold weather 
and snow in Missouri in December held not an “act of 
God,” so as to exempta carrier from damage to cattle 
resulting therefrom, when the exposure was caused by 
unreasonable delay.—Texas & P. Ry. Co. v. Smissen, 
Tex., 93 S. W. Rep. 42. ‘ 

15. CARRIERS—Damages.—W here plaintiff was wrong- 
fully ejected from defendant’s train, enhanced pain in 
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his injured hand, caused by such expulsion, held pro- 
perly considered in assessing damages.—Texas & P. 
Ry. Co. v. Lynch, Tex., 73 8. W. Rep. 65. 

16. CARRIERS—Damage to Cattle in Transit.—The 
measure of a carrier’s liability for cattle dying from in- 
juries in transit, arising from thecarrier’s negligence, 
is their market value at the point of destination.—Gulf 
Cc. &8. F. Ry. Co. v. Butler, Tex., 7358. W. Rep. 84. 

17. CARRIERS—Excursion Ticket.—A carrier is entitled 
to limit the use of an excursion ticket, sold at a reduced 
rate, to any particular train or trains.—England v. 
International & G. N. R. Co., Tex., 78S. W. Rep. 24. 


18. CARRIERS—Theft by Servant.—Where a passenger 
on a railroad train keeps her money in her possession, 
and it is lost or stolen, the company can not be held re- 
sponsible as a bailee.—Levins v. New York, N. H. & H. 
R. Co , Mass., 66 N. E. Rep. 803. 


19. CERTIORARI—Jurisdiction of Court.—Where the 
opinion of the court of appeals does not show that the 
court in any way exceeded its jurisdiction, as defined in 
Const. art. 6, §8, cert orari will not lie to review its deci- 
sion.—State v. Smith, Mo., 73 8. W. Rep. 211. 


20. COMMERCE—Sale of Liquor.—Kkev. Laws, c. 100, § 1, 
prohibiting the sale of liquor without a license, held 
unconstitutional in so far as it excepts sales of native 
wine or cider.—Commonwealth v. Petranich, Mass., 66 
N. E. Rep. 807. 

21. CONSTITUTIONAL LAW --Class Legislation. — The 
local option law (Rev. St. 1895, tit. 69, arts. 33884-3399) and 
Pen. Code, art. 402, prescribing a penalty for violation 
thereof, held not unconstitutional as class legislation — 
Rippey v. State, Tex., 73 S. W. Rep. 15. 


22. CONSTITUTIONAL LAW—Minimum Wage Law.—Act 
March 9, 1901; Acts 1901, p. 282, c. 122; Burns’ Rev. St. 
1901, §§17055a, 7055b, held invalid as class legislation.— 
Street v. Varney Electrical Supply Co., Ind., 66 N. E. 
Rep. 895. 

23. CONTEMPT—Imposition of Fine.—An appeal does 
not lie from an order punishing for contempt for the 
violation of an injunction, though, in addition to impos- 
ing a fine, it directs the party to undo an act done in 
violation of the injunction under penalty of imprison- 
ment.—Florida (Cent. & P. R. Co. v. Williams, Fla., 33 
So. Rep. 991. 

24. CONTRACTS—Chilling the Bidding.—Agreement by 
which one bidder at the leasing of public lands was to 
bid on two tracts, one of them for another party who 
was present, and latter would take the lease, held not 
necessarily against public policy.—State v. Follmer, Neb., 
94 N. W. Rep. 103. 

25. CONTRACTS — Stipulation to Admit Hearsay Evi- 
dence.—An agreement that hearsay testimony might be 
introduced in consideration of the abandonment of a 
proceeding to perpetuate testimony held not contrary to 
public policy.—Thompson v. Ft. Worth & R. G. Ry. Co., 
Tex., 738. W. Rep. 29. 

26. CONVERSION—Division Under Will.—The doctrine 
of equitable conversion does not affect the mode of ac- 
tual conversion of real into personal property for divi- 
sion under a will.—McElroy v. McElroy, Tenn., 73 8. W. 
Rep. 105. 

27. CORPORATIONS—Issue of Stock.—The issue and 
sale of stock in a corporation by a majority of the di- 
rectors to a friend for the purpose of obtaining control 
ofa majority of the stock held void.—Luther vy. C. J. 
Luther Co., Wis., 94 N. W. Rep. 69. 

28. CORPORATIONS —Ultra Vires.—The defense of ultra 
vires held not available to a contractor or the owner in 
an action for work done by a national bank in comple- 
tion of a subcontract assigned to it.—Security National 
Bank v. St. Croix Power Co., Wis., 94 N. W. Rep. 74. 


29. COUNTIES—Revocable License.—Permission given 
by a county commissioners’ court to connect with a 
county sewer, being without consideration, is but a re- 
vocable license. — Fayette County v. Krause, Tex., 73 
8S. W. Rep. 51. 





30. COUNTIES—Sale of Land.—A county is not estopped 
to deny the validity of a sale of land made by its offi 
cers contrary to law. — Missouri & 8S. W. Land Co. v. 
Quinn, Mo., 73 8. W. Rep. 184. 


31. CouURTS—Amendment of Minutes.—It was proper, 
on a motion for anew trial, to order the clerk to correct 
the minntes, so as to truthfully show that accused was 
personally present when the motion and order fora 
special venire were made.—Mitchell v. State, Fla., 33 So, 
Rep. 1009. 


82. CouRTS—Jurisdiction.—The courts of the state 
have jurisdiction of an action in personam, though it 
may indirectly relate to lands in a foreign state.—Gates 
v. Paul, Wis., 94 N. W. Rep. 55. 

33. CRIMINAL EVIDENCE—Admissibility of Confession. 
—Confession to a sheriff, who, on arresting one charged 
with crime, furnishes him with liquor and questions 
him, held inadmissible.—McNutt v. State, Neb., 94 N. 
W. Rep. 143. 

34, CRIMINAL EVIDENCE—Burglary.—In a prosecution 
for burglary, testimony showing the commission ofa 
different burglary than that charged in the indictment 
held inadmissible.—Hill v. State, Tex., 73 8. W. Rep. 9. 


35. CRIMINAL EVIDENCE—Conversation Through In- 
terpreter.—Where two parties speaking different lan- 
guages, converse through an interpreter, either party, 
or athird party who hears the conversation, may testi- 
fy to itas he understands it.—Meacham v. State, Fia., 
33 So. Rep. 983. 

36. CRIMINAL EVIDENCE —Harmless Error. — Where 
competent testimony sustains a conviction, so as to 
make an acquittal not reasonably likely, the admission 
of incompetent evidence is harmless error.—Johnson v. 
People, Ill., 66 N. E. Rep. 877. 

37. CRIMINAL EVIDENCE—Hearsay.—A witness having 
testified that she saw defendant do the shooting, and 
exclaimed, ““You have done killed Jim!” her daughter, 
present at the shooting, could testify that she heard 
her mother make the exclamation.—Sumpter v. State 
Fla., 33 So. Rep. 981. 

38. CRIMINAL TRIAL — Arraignment and Plea. — An ar- 
raignment and plea of guilty are not a trial, within Rev. 
Laws, ch. 219, § 33, providing for new trials in criminal 
cases. — Commonwealth v. Soderquest, Mass., 66 N. E. 
Rep. 801. 

39. CRIMINAL TRIAL — Arrest of Judgment. — The suffi- 
ciency of an information and the jurisdiction of the 
court to pronounce sentence of imprisonment may be 
challenged by a motion in arrest. — Smith v. State, Neb., 
94 N. W. Rep. 106. 


40. CRIMINAL TRIAL — Verdict. — Where the jury, after 
being kept together for an unusual length of time, have 
returned a verdict of guilty, and there is nothing to 
show that it was not agreed to voluntarily, it will not be 
disturbed.—Jahnke v. State, Neb., 94 N. W. Rep. 158. 


41. DEEDS — Public Policy. —A condition in a deed pre- 
cluding the handling of grain on the premises granted 
held not void as against public policy. — Wakefield v. 
Van Tassell, Lil., 66 N. E. Rep. 830. 

42. DEPOSITIONS — Statutory Provision. — There is no 
statutory provision requiring leave of court to entitle a 
party to take a second deposition of the same witness 
for use in the same cause.—Peycke v. Shinn, Neb., 94 N. 
W. Rep. 135. 

43. DESCENT AND DISTRIBUTION —- Presumption as to 
Advancement.—The presumption that property received 
from parent by a child is an advancement, and not a 
gift, will prevail in the absence of proof of special cir- 
cumstances to the contrary. — Heyward vy. Middleton, 8S. 
Car., 43 8. E. Rep. 956. 

44. DISMISSAL AND NONSUIT — Right of Intervener.— 
Reorganization committee of corporation held entitled 
te dismiss a certain action brought by it, subject only to 
the right of intervener therein to be heard on his claim 
for affirmative relief. — Bangs v. Sullivan, Tex., 73 8. W. 
Rep. 74. 
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45. DIVORCE — Husband’s Conveyance. — Conveyance 
without wife’s knowledge pending divorce suit, and 
withholding deed from record, held not fraud toward 
her per se.—Richmond v. Smith, Wis., 94 N. W. Rep. 35. 

46. DOWER — Antenuptial Contract. — A widow, by 
remaining in the mansion house until dower assigned, 
held not to have elected to take such house under an 
antenuptial contract in lieu of dower. — Moran v. Ste- 
wart, Mo., 73 S. W. Rep. 177. 

47. EJECTMENT — Conditional Deed. — Estoppel in pais 
held; not proper to be pleaded in an action of ejectment 
for breach of the conditions of a deed. — Wakefield v. 
Van Tassell, Ill ,66 N. E. Rep. 830. 

48. EQuiry — Damages for Trespass. — Parties cannot, 
by their silence or consent, confer on a court of chan- 
cery, given authority to enjoin trespass, the right to 
assess damages for such trespass. — McMillan v. Wiley, 
Fla., 33 So. Rep. 993. 


49. ESTOPPEL — Interest of Individual. — A purchaser 
from a member of a class in which a remainder expect- 
ant on the death of the life tenunt is vested takes title 
against his vendor by estoppel on the death of the life 
tenant.—Nichols v. Guthrie, Tenn., 73 8S. W. Rep. 107. 


50. ESTOPPEL — Public Lands. — A contesting claimant 
of public land held estopped to object to the title of the 
entryman’s grantee on the ground that the grantor’s 
entry and commutation were fraudulent.— McCord v. 
Hill, Wis., 94 N. W. Rep. 65. 

51. ESTOPPEL — Silence. — Where a man knowingly 
suffers another to purchase and expend money on land 
without making known his claim thereto, he is estopped 
to exercise his legal right against such person. — Lydick 
v. Gill, Neb., 94 N. W. Rep. 109. 

52. EVIDENCE — Admissions.—Party relying on admis- 
sion of opposite party held not bound by accompanying 
explanation.—Detroit Electric Light & Power Co. v. Ap- 
plebaum, Mich., 94 N. W. Rep. 12. 


53. EVIDENCE — Establishing Contract by_Letters. — 
Where it is sought to establish a contract by letters, 


there must be evidence that they were in the handwrit- - 


ing of the defendant, or came from him or his authorized 
agent, or were received by mail in answer to letters 
duly mailed.—Peycke v. Shinn, Neb., 94 N. W. Rep. 135. 

54. EVIDENCE — Other Accidents. —In an action for 
negligence, evidence of other accidents in no wise rel- 
evant to the case on trial is properly excluded.—Florida 
Cent. & P. R. Co. v. Mooney, Fla., 33 So. Rep. 1010. 

55. EVIDENCE — Presumption of Validity.—There is no 
presumption in favor of the validity of official acts in- 
volving the forfeiture of an individual’s rights. — Irwin 
& Sanders v. Mayes, Tex., 73 8. W. Rep. 33. 

56. EVIDENCE — Reputation for Veracity.—W here rep- 
utation for trath of party to an action had not been at- 
tacked on trial, evidence to show it was good held inad- 
missible. — McCowen v. Gulf, C. & 8. F. Ry. Co., Tex., 73 
S. W. Rep. 46. 

57. EVIDENCE — Res Geste. — Statements made by 
plaintiff, several hours after he was injured by a train, 
held not part of the res geste —McCowen Vv. Gulf, C. & S. 
F. Ry. Co., Tex., 73 S. W. Rep. 46. 

58. EXECUTION — Action to Set Aside Conveyance. — A 
promise by the son not to record a deed from his mother 
could avail nothing as against a judgment creditor of 
the son who knew nothing of the promise. — Oliver v. 
Wilhite, lll., 66 N. E. Rep. 837. ° 

59. EXECUTION—Bond of Indemnity.—A bond given an 
officer to indemnify him against levy on property held 
a good common-law obligation, and not invalid for dur- 
ess.—Smith v. Rogers, Mo., 73 S. W. Rep. 243. 

60. EXECUTION — Interest of Individual. — Contingent 
remainder toa member ofaclass held not subject to 
execution. — Nichols v. Guthrie, Tenn., 72 8. W. Rep. 107. 

61. EXECUTORS AND ADMINISTRATORS — Debts of De- 
cedent. — Decree apportioning a testator’s indebtedness 
among the devisees under a will held not erroneous as 
improperly enforcing an agreement between the devis- 





ees against one of them who did not assent thereto.— 
Dauel v. Arnold, IIl., 66 N. E. Rep. 846. 

62. EXECUTORS AND ADMINISTRATORS—Sale of Land.— 
When a will directs a sale of land, but provides no ex- 
ecutor, a sale by the administrator with the will annexed 
is void.—McElroy v. McKlroy, Tenn., 73 S. W. Rep. 105. 


63. FRAUDS, STATUTE OF—Contracts in Writing.—Parol 
acceptance of an offer in writing does not constitute a 
contract in writing subscribed to by both parties, within 
Comp. St. ch. 73, § 74. — Spence v. Apley, Neb., 94 N. W. 
Rep. 109. 

64. FRAUDULENT CONVEYANCES—Hindering Creditors. 
—If a mortgage was given bya debtor with intent to 
hinder his creditors, it is void, although an honest debt 
was secured. — Marcus v. Leake, Neb., 94 N. W. Rep. 100. 


65. HIGHWAYS — Establishment by Prescription. — To 
establish a highway by prescription, there must be user 
by the public under a Claim of right which is adverse to 
the occupancy of the owner of the land. — Gehris v. 
Fuhrman, Neb., 94 N. W. Rep. 133. 


66. HOMESTEAD — Sale on Execution.—A sheriff’s deed, 
made under an execution sale of a debtor’s homestead, 
the judgment running against the husband individually 
will not devest the debtor of his title to the homestead. 
—Van Doren v. Weideinan, Neb., 94 N. W. Rep. 124. 


67. HOMICIDE—Aiding and Abetting.—Where a person 
aceused of murder is present, aiding and abetting, he is 
guilty in the same degree as though he had performed 
the act causing death. — Jahnke v. State, Neb., 94 N. W. 
Rep. 158. 

65. HOMICIDE — Corroborative Statements. — State- 
ments ofa victim of a homicide, other than his dying 
declarations, are not admissible in corroboration of his 
dying declaraticns. — State v. Hendricks, Mo., 738. W. 
Rep. 194. 

69. HOMICIDE—Dying Declarations. — Statements of a 
victim of a homicide, other than his dying declarations, 
are not admissible in corroboration of his dying declar- 
ations.—State v. Hendricks, Mo., 73 8. W. Rep. 194. 


70. HOMICIDE — Ejection from Premises. —A homicide 
by a person trying to avoid being ejected from) his own 
premises held to be justifiable. — Bearden v. State, Tex., 
73S. W. Rep. 17. 

71. HOMICIDE—Justification.—A homicide by a person 
trying to avoid being ejected from his own premises 
held to be justifiable. — Bearden v. State, Tex., 73S. W. 
Rep. 17. 

72. HOMICIDE — Second Degree Murder. — Where de- 
fendant claimed to have shot deceased unintentionally, 
while attempting to strike him with his pistol to avoid 
being shot himself, there was no question of negligent 
homicide.—Teel v. State, Tex., 73 8S. W. Rep. 11. 

78. HOMICIDE — Self Defense. — Where defendant, 
claimed to have shot deceased unintentionally, whil 
attempting to strike him with his pistol to avoid ‘being 
shot himself, there was no question of negligent homi- 
cide.—Teel v. State, Tex., 73 8S. W. Rep. 11. 

74. HUSBAND AND WIFE — Antenuptial Contract.—A 
limitation in an antenuptial contract of a provision for 
the wife to widowhood only held not a condition subse- 
quent, so as not to defeat the contract as a jointure.— 
Moran v. Stewart, Mo., 73 S. W. Rep. 177. 

75. HUSBAND AND WIFE — Execution Sale. — Where a 
wife with her own funds purchases her husband’s land 
at execution sale, without collusion, she acquires a good 
title as against his creditors. — Braken v. Milner, Mo., 73 
8S. W. Rep. 225. 

76. HUSBAND AND WIFE — Joint Securities. — Where a 
husband invested the separate money of his wife with 
his own money in a secured note payable to the husband 
and wife jointly, an estate by the entirety was not cre- 
ated, but each held their proportionate share of the 
s ote.—Johnston v. Johnston, Mo., 73 S. W. Rep. 202. 

77. HUSBAND AND WIFE—Jointure —A limitation in an 
antenuptial contract of a provision for the wife to 
widowhood only held not a condition subsequent, so as 
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not to defeat the contract as a jointure.—Moran y. 
Stewart, Mo., 73 8. W. Rep. 177. 

78. HUSBAND AND WIFE—Rights of Parents. — Parents 
are not justified in disrupting marriage ties entered into 
by their minor son without their consent. — Love v. 
Love, Mo., 738. W. Rep. 255. 

79. INJUNCTION—Threatened Trespuss.—An allegation 
that, unless the trespass on plaintiff's land is enjoined, 
plaintiff will suffer irreparable damage, without an al- 
legation of facts to support the same, held insufficient 
to justify an injunction.—Wabash R. Co. v. Engleman, 
Ind., 66 N. E. Rep. 892. 

80. INTOXICATING LIQquoORsS—License Fee. — A license 
fee, made a condition precedent to the granting ofa 
liquor license, is not a debt owing to the town.—Ristine 
v. Clements, Ind., 66 N. E. Rep. 924. 

81. INTOXICATING LIQUORS—Locai Option Law.—A con- 
viction of violating the “local option law” cannot be 
sustained without evidence that the local option law 
was in force.—-Bottoms y. State, Tex., 73 8S. W. Rep. 20. 

82. INTOXICATING Liquors — “Native Wine.” — The 
words “native wine,” as used in Rev. Laws, c. 100, §1, 
prohibiting the sale of liquor without a license, except 
sales of native wine or cider, mean wine made in the 
commonwealth.—Commonwealth v. Petranich, Mass., 66 
N. E. Rep. 807. 

83. JUDGMENT—Collateral Attack. — A judgment can 
not be collaterally attacked on the ground that it was 
rendered in vacation without consent of the parties.— 
Bracken y. Milner, Mo., 73 S. W. Rep. 225. 

84. JUDGMENT—Non ObstanteVerdicto.—Judgment non 
obstante verdicte can not be entered, where there is mere- 
ly a general verdict tor the opposite party, and no 
special verdict inconsistent therewith. — Central Sav. 
Bank v. O'Connor, Mich., 94 N. W. Rep. 11. 

85. JUDGMENT—Res Judicata.— A judgment in a suit 
instituted by plaintiff in the name of another for his 
own benefit held res judicata in a subsequent suit by 
plaintiff in his own name for the same relief.—Hartford 
Fire Ins. Co. v. King, Tex., 73 S. W. Rep. 71. 

86. LANDLORD AND TENANT — Assignee of Lease. — A 
denial of the lessor’s title by an assignee of the lease, 
and an assertion of title in itself, terminates the assig- 
nee’s rights under the lease.—Wildey Lodge No. 21, 1. O. 
oO, F. v. City of Paris, Tex., 73S. W. Rep. 69. 

87. LANDLORD AND TENANT — Assignment.—A land- 
lord held not bound to either ratify an assignment made 
without his consent, or to exercise his option under the 
lease to forfeit it for such unauthorized assignment — 
Springer v. Chicago Real Estate Loan & Trust Co., Ill, 
66 N. KE. Rep. 850. 

$88, LANDLORD AND TENANT — Assignment and Sub- 
lease.—One who leased his building to a board of trade, 
and afterwards enjoined the board from assigning or 
subletting toa third party, held to have breached the 
lease.—Moore v. Guardian Trust Co., Mo., 738. W. Rep. 
143. 

89. LEVEES—Failure to Repair.—Under Laws 1873, c. 
213, p. 464, the town of Caledonia is not liable in dam- 
ages to a property owner for a failure to keep in re- 
paira levee.—Spellman vy. Town of Caledonia, Wis., 94 
N. W. Rep. 27. 

90. LIBEL AND SLANDER—Libel Per Se.—Any false and 
malicious writing held libelous per se, when it tends to 
render a person contemptible, or expose him to public 
hatred, or deprive him of the companionship of re- 
spectable people.—Williams vy. Fuller, Neb., 94 N. W. 
Rep. 118. 

91. LIFE INSURANCE—Ingsurable Interest. — An assign- 
ment of a policy held by a husband on the life of his wife 
to indemnify the assignee as surety for the husband held 
void for want of an insurable interest in the assignee.— 
Thornburg v. .Etna Life Ins. Co., Ind., 66 N. E. Rep. 922. 


92. LIFE INSURANCE—Knowledge of Examining Phy- 
sician. — Knowledge of an examining physician for 
a life insurance company that answers in appli- 


cation for life policy were false held to estop com- 





pany from forfeiting policy on account of such falsity 
—Franklin Life Ins. Co. v. Galligan, Ark., 73 S. W. Rep. 
103. 

93. LIFE INSURANCE—Rivival of Policy.—A statement, 
signed at the request of an agent of a life insurance 
company, by the assured, to obtain a revival of the 
policy, where by its terms it should have been signed 
by the beneficiary, held a representation, and not a 
warranty.—£tna Life Ins. Co. v. Rehlaender, Neb., 94 
N. W. Rep. 129. 

94. LIMITATION OF ACTIONS—Effect of Non-Suit.—Rey. 
St. 1899, § 4285, providing that if ae action be com- 
menced within the period of limitation, and plaintiff 
suffers a nonsuit, he may commence a new action within 
a year, held not applicable to the case at bar.—Missouri 
& 8S. W. Land Co. v. Quinn, Mo., 73 S. W. Rep. 184. 


95, LIMITATION OF ACTIONS — Retrospective Opera- 
tion.—Statutes changing the period of limitations will 
not be given a retrospective operation, unless it clearly 
appears that the legislature so intended.—Walker y. 
People, lil., 66 N. E. Rep. 827. 

96. MANDAMUS—Award of Claim.—Audit of claim by 
common council, duly authorized to act thereon, can not 
be set aside as illegalin mandamus to compel issue of 
warrant.—People v. Clarke, N. Y., 66 N. E. Rep. 819. 


97. MANDAMUS-—-Refusal to Execute Writ.— Where acon- 
stable refuses to execute a writ awarding possession of 
land, he may be compelled to enforce the writ by man- 
damus.—State v. Stokes, Mo., 73 8. W. Rep. 254. 

98. MANDAMUS—Separate Rights.—A joint application 
for mandamus by two witnesses to compel a circuit clerk 
to issue certificates of attendance can not be sustained.— 
Ohlsan v. Durfrey, Miss., 34 So. Rep. 973. 

99. MASTER AND SERVANT—Assumed Risk.—Where the 
absence of a screen in front of a blast furnace was due 
to the negligence of a master, a plea of assumption of 
risk held unavailable.—Curtis v. McNair, Mo., 738. W. 
Rep. 167. 

100. MASTER AND SERVANT—Defective Appliances —A 
servant is not required to make a critical examination 
of appliances provided for his use.—Brazii Block Coal 
Co. v. Gibson, Ind., 66 N. E. Rep. 882. 

101. MASTER AND SERVANT — Defective Machinery.— 
The falling of an air hoist: held not of itself sufficient 
to charge a master with knowledge thereof, and require 
warning to servants of the danger incident thereto.— 
Bauer v. American Car & Foundry Oo., Mich., 94 N. W. 
Rep. 9. 

102. MASTER AND SERVANT — Depot Employees. — A 
railroad company is liabie for an assault committed by 
its depot hands in protecting freight from rough hand- 
ling, though they may have exceeded their instructions, 
or have been expressly forbidden to commit such wrong- 
ful act.—Houston & T.C. R. Co. v. Bell, Tex., 73S. W. 
Rep. 56. 

103. MASTER AND SERVANT—Negligence.—Shifting cars 
by means of the kicking back process is not, as a matter 
of law, necessarily negligence per se.—Florida Cent. & P. 
R. Co. v. Mooney, Fla., 33 So. Rep. 1010. 

104. MECHANICS’ LIENS — Misdescription. — Erroneous 
specific description in an action to enforce mechanic’s 
lien could be disregarded and the proceeding had under 
the general description.—Sawyer Austin Lumber Co. v. 
Clay, Mo., 73S. W. Rep. 137. 

105. MORTGAGES—False Representations. —Where a 
wife was induced to sign a mortgage on her husband’s 
land upon a false representation,the mortgage was void 
as to her.—Ristine v. Clements, Ind., 66 N. E. Rep. 24. 


106. MORTGAGES—Resulting Trust. — Rights of heirs of 
a deceased wife to enforce a resulting trust as to certain 
land standing in the name of the husband held subject 
to the rights of a bona fide mortgagee of the husband — 


' Johnston v. Johnston, Mo., 73 8. W. Rep. 202. 


107. MORTGAGES — Rights of Purchaser.—A purchaser 
under foreclosure of a second deed of trust held en- 
titled to the rights of the cestui que trust thereunder as 
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of the date of its execution. — Finley v. Babb, Mo., 738. 
W. Rep. 180. 

108. MUNICIPAL CORPORATIONS—Disturbance of Peace. 
—A city of the fourth class may punish a disturbance of 
the peace, though it is also punishable as an offense 
against the state law.—City of Lebanon v. Gordon, Mo., 
738. W. Rep. 222. 

109. MUNICIPAL CORPORATIONS —Impounding Stray 
Animals.—Animal straying within city limits, though be- 
longing to a non-resident, may be impounded.—Jeans Vv. 
Morrison, Mo., 73 S. W, Rep. 235. 

110. MUNICIPAL CORPORATIONS—Laches of Collector.— 
A municipality is not deprived of its right to collect a 
local assessment by laches of the county collector.— Me 
cartney v. People, Ill., 66.N. E. Rep. 873. 

111. MUNICIPAL CORPORATIONS—Special Assessment.— 
Bidding for public improvements on a basis of specifica- 
tions calling for an eight-hour day and citizen labor 
held to invalidate special assessment to pay therefor.— 
Glover v. People, Ill., 66 N. E. Rep. 820. 


112. MUNICIPAL CORPORATIONS—Street Improvement. 
—A contract for a street improvement, which is entered 
into before the adoption of a sufficient ordinance pro- 
viding therefor, 1s invalid.—City of Paxton v. Bogardus, 
Ill., 66 N. E. Rep. 853. 

113. MUNICIPAL CORPORATIONS—Validity of Ordinance, 
—A provisionina paving ordinance requiring bidders 
to submit specimens of the paving brick they intend to 
use is not an unreasonable restraint upon competitive 
bidding. —Vity of Chicago v. Singer, Ill.. 66 N. E. Rep. 874. 

114. NEGLIGENCE—Injury to Infant.— A child six years 
of age is too young to be guilty of contributory negli- 
gence.—Ollis v. Houston, E.& W. T. Ry. Co., Tex., 73 
S. W. Rep. 30. 

115. NEW TRIAL—Joint Motion. — Where verdict is 
rendered in favor of several defendants on separate de 
fenses, a single joint motion for new trial against them 
all is insufficient, if the verdict is good as to any one of 
them.—Lydick v. Gill, Neb., 94. N. W. Rep. 109. 


116. PARENT AND CHILD — Damage to Parents. —A 
father held not entitled to recover for mental anguish 
suffered by himself and wife from injuries to their child. 
—St. Louis S. W. Ry. Co. of Texas v. Gregory, Tex., 78 8. 
W. Rep. 28. 

117. PARLIAMENTARY LAw—Voluntary Association.—A 
voluntary association will not be presum®@4, as a matter 
of law, to be governed by the commonly accepted par- 
liamentary rules. — Gipson v. Morris, Tex., 73 S. W. Rep. 
85. 

118. PARTIES—Rights of Intervention.—Stockholder of 
corporation held not to have such a cause of action as 
to entitle him to intervene in action by reorganization 
committee against the corporation’s mortgagee.—Bangs 
v. Sullivan, Tex., 73 8. W. Rep. 74. 

119, PARTITION — Liens. — Where a decree in partition 
determines that the property is subject to a specified 
lien for taxes and interest, it should fix a period within 
which such lien should be paid. — Cramer v. Wilson, II1., 
66 N. E. Rep. 869. 

120. PARTNERSHIP — Action Against Partners. — In an 
action against several as partners for money lent, that 
business was not being conducted according to partner- 
ship agreement held no defense. — Moore vy. May, Wis., 
94N. W. Rep. 45. 

121. PARTNERSHIP — Firm Property. — Partnership 
property, transferred in payment of a firm debt, is not 
transferred in fraud of the creditors of an individual 
partner.—Griswold v. Nichols, Wis., 94 N. W. Rep. 33. 

122. PARTNERSHIP — Garnishment. — A partnership 
claim cannot be garnished for an individual member’s 
debt.—Raley v. Sinith, Tex., 73 8. W. Rep. 54. 

123, PARTNERSHIP—W hat Constitutes.—The sharing of 
the profits on a certain shipment with an assistant in 
lieu of wages does not constitute a partnership. — Texas 
& P. Ry. Co. v. Smissen, Tex., 73 S. W. Rep. 42. 

124. PARTNERSHIP — Winding Up.—A member of a lim- 
ited partnership, by receiving a payment from a corpo- 





ration on a note, held not estopped to object to a subse; 
quent exchange by the partnership with the corpora- 
tion.— Emery v. Kalamazoo & H. Const. Co., Mich., 94 N. 
W. Rep. 19. 

125. PRINCIPAL AND AGENT — Maturity of Notes.—Hus- 
band’s execution of notes sooner maturing held not to 
release wife’s property incumbered to secure his note.— 
Johnson v. Franklin Bank, Mo., 73 8. W. Rep. 191. 

126. PROCESS—Service of Summons, — Return on serv- 
ice of summons, made by leaving with member of de- 
fendant’s family, need not show name of such member. 
—Box v. Equitable Securities Co., Ark., 73 8. W. Rep. 100. 


127. PUBLIC LANDS — Cancellation of Award. — The 
commissioner of the general] land office has a right to 
cancel an award of public domain not authorized by 
law.—Moore v. Rogan, Tex., 73 S. W. Rep. 1. 


128. PUBLIC LANDS — Contest. — In a contest between 
conflicting claimants of public lands, the decision of the 
facts showing the bona fides of the entry, residence, 
proofs, etc., held within the jurisdiction of the local 
land officers.—McCord v. Hill, Wis., 94 N. W. Rep. 65. 


129. PUBLIC LANDS — Privilege of Lessee —The privi- 
lege of a lessee of state lands to purchase the land 
within 60 days after the expiration of the lease in pref- 
erence to other purchasers is a personal privilege, de- 
stroyed by his transferring the lease to another.—Ad- 
kinson v. Porter, Tex., 73 S. W. Rep. 48. 

130. RAILROADS — Parallel Highway.—A railroad com- 
pany held not liable to a traveler on a near-by parallel 
highway for failure to give statutory crossing signals.— 
Melion vy. St. Louis & 8. F. R. Co., Mo., 73 S. W. Rep. 231. 

131. RAILROADS—Right of Way.—An erection of a fence 
excluding a part of the railroad’s right of way, which the 
abutting owner was entitled to cultivate, held not to con- 
stitute an abandonment of such part. — Chicago & S. E. 
Ry. Co. v. Wood, Ind., 66 N. E. Rep. 923. 


182. RAILROADS — Sparks from Engine. — In an action 
for loss of 9. building by sparks from defendant’s engine, 
evidence held to rebut the prima facie case made.—Smith 
v. Missouri, K. & T. Ry. Co., Tex., 73 S. W. Rep. 22. 

133. RAILROADS — Train Signals. — A railroad held not 
required to warn a traveler on a near-by parallel high- 
way of the approach of a train.—Melton v. St. Louis, & S. 
F. R. Co., Mo., 73 S. W. Rep. 231. 

134, RAILROADS—Trespasser on Bridge.—Railroad held 
to owe no duty to a trespasser on one of its bridges to 
keep lookout for him. — McOowen v. Gulf, C. & 8. F. Ry. 
Co., Tex., 73 8. W. Rep. 46. 

135. RAILROADS — Trespassers on Tracks.—A railroad, 
having knowledge of the usual pr of tresp 'S 
on its tracks, owes them the duty of using ordinary care 
to avoid injury to them. — Ollis v. Houston, E. & W. T. 
Ry. Co., Tex., 73 8S. W. Rep. 30. 

136. RECEIVERS — Appointment. — Jurisdiction to ap- 
point a receiver cannot be conferred by the mere con- 
sent of a corporation, when neither equitable nor statu- 
tory grounds exist.—Vila v. Grand Island Electric Light, 
Ice & Cold Storage Co., Neb., 94 N. W. Rep. 136. 

137. RECEIVERS—Separate Suits.—Where a subsequent 
suit was brought for the appointment of a receiver of 
land, an order appointing such receiver was not erro- 
neous because entered under the style of the dependent 
cause, rather than under that of the original. — Trough- 
ber v. Akin, Tenn., 73 S. W. Rep. 118. 

138. RELEASE—Joint Tort-Feasors. — Where, pending 
an action against several joint tort-feasors, plaintiffs 
accepted a sum of money in satisfaction of the liability 
of two of defendants, such satisfaction operated as a bar 
to the action against all the others.—Dulaney vy. Buffum, 
Mo., 73 8S. W. Rep. 125. 

139. RELIGIOUS SOCIETIES — Rights of Majority. — 
Where a voluntary society becomes separated into two 
bodies asaresult of a vote at a meeting, the rights of 
each body will depend on which had a majority of the 
members at that time. — Gipson v. Morris, Tex., 73 8. W. 
Rep. 85. 
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140. SALES — Inscription on Monument. — Word in in- 
scription on monument held presumed to have been 
used in,obedience to purchaser’s order. — Monumental 
Bronze Co. v. Doty, Mo., 73 8. W. Rep. 234. 

141. SALES — Fraudulent Representations. — Vendor of 
goods sold in reliance on vendee’s fraudulent represen- 
tations as to his financial standing held not precluded 
from recovery by fact that he made separate investiga- 
tion.—Light v. Jacobs, Mass., 66 N. E. Rep. 799. 


142. SHERIFFS AND CONSTABLES — Alias Executions.— 
A constable, in whose hands an alias execution had been 
placed, held not entitled to refuse to serve the same on 
the ground that prior executions issued were invalid.— 
State v. Stokes, Mo., 73 S. W. Rep. 254. 

143. STATUTES — Intoxicating Liquors. — Unconstitu- 
tionality of exception as to sales of native wine and 
cider without a license held not to render Rev. Laws, ch 
100, § 1, wholly void. — Commonwealth v. Petranich, 
Mass., 66 N. E. Rep. 807. 

144. STATUTES — Penalty. — In an action ona statute, 
where the penalty inures tothe state, repeal of such 
statute pending an appeal will deprive the appellate 
court of any power to render a judgment enforcing the 
penalty. — Pensacola & A. R. Co. v. State, Fla., 33 So. 
Rep. 985. 

145. STIPULATIONS — Introduction of Hearsay Testi- 
mony. — A stipulation for the admission of hearsay tes- 
timony, in consideration of the abandonment of pro- 
ceedings to perpetuate testimony, held enforceable, 
though not in writing. — Thompson v. Ft. Worth & R. G, 
Ry. Co., Tex., 73 S. W. Rep. 29. 

146. STREET RAILROADS — Look and Listen. — There is 
no absolute duty incumbent on one who is about to 
cross a street railway track to stop, as well as to look 
and listen. — Frank v. St. Louis Transit Co., Mo., 73 8. W. 
Rep. 239. 

147, TAXATION — Constitutional Law. — Laws, 1901, p. 


695, ch. 468, appropriating a sum to pay innocent pur-" 
issued under the’ 


chasers of unpaid county orders 
“Keeley Cure Law” of 1895, Laws 1895, p. 338, ch. 203, 
held unconstitutional as imposing a tax for private 
purposes.—State v. Froehlich, Wis., 94 N. W. Rep. 50. 

148. TAXATION — General and Special Acts.—A general 
act will not be held to repeal or modify a special act 
embraced within the general terms of the general act, 
unless the general act is a revision of the whole subject, 
or the two acts are repugnant. — State v. Southern Land 
& Timber Co., Fla., 83 So. Rep. 999. 

149. TAXATION — Tax Deed. — A tax deed, based on an 
assessment to one not the owner of the land, and not 
containing recitals showing compliance with the stat- 
utory requirements, held void on its face. — Brown v. 
Hartford, Mo., 73 8S. W. Rep. 140. 

150. TAXATION — Tax Sales.—If lands sold for taxes are 
sold for 25 cents per parcel in excess of the sum author- 
ized by law, such excess cannot be regarded as too 
trivial to be considered, but renders the sale void.— 
Chippewa River Land Oo. v. J. L. Gates Land Co., Wis., 
94 N. W. Rep. 37. 

151. TELEGRAPHS AND TELEPHONES — Failure to De- 
liver Message. — A verdict of $1,995.25, for negligent fail- 
ure to deliver a telegram informing a mother of the 
sickness of her son till after his death and burial, is not 
excessive. — Western Union Tel. Co. v. James, Tex., 73 
8S. W. Rep. 79. 

152. TRESPASS — Measure of Damages. — Measure of 
damages for innocent purchase of timber cut by tres- 
passers held the value of the timber as standing, and 
for that purchased after notice its value as prepared 
for market. — Holt & Johnson v, Hayes, Tenn., 73S. W. 
Rep. 111. 

153, TRIAL — Instruction. — Where there are several 
defendants, an instruction applying to the defense of 
only one of them should be limited to such defendant.— 
Lydick v. Gill, Neb., 94 N. W. Rep. 109. ’ 

154. TRIAL — Instruction. — Where there is a material 
conflict in the evidence, a peremptory instruction should 





not be given. — Williams v. Southern R. Co., Miss., 33 So, 
Rep. 972. 

155. TRuSTS—Contract as to Land.—Under the statute 
requiring an express trust in land to be created in writ- 
ing, it is sufficient if there be several papers relating to 
the subject, regardless of their form, — Gates v. Paul, 
Wis., 94 N. W. Rep. 55. 

156. TRUSTS—Innocent Purchaser.—An innocent pur- 
chaser from one hdlding land on a Secret trust is pro- 
tected against it.—Magnolia Park Co. v. Tinsley, Tex., 
73 8. W. Rep. 5. 

157. TURN PIKES AND TOLL ROADS—Duty to Keep in 
Repair. — A private corporation, operating a road for 
toll, must keep in reasonably safe repair whatever parts 
it keeps open for travel.—Ashby v. Elsberry & N. H. 
Gravel Road Co., Mo., 73 8S. W. Rep. 229. 

158. VENDOR AND PURCHASER—Breach of Conditions,— 
Acceptance of a deed to property subject to an incum- 
brance, and entry into possession, held not a waiver of 
contract for conveyance requiring a deed free from in- 
cumbrance.—Sessa v. Arthur, Mass., 66 N. E. Rep. 804. 

159. WILLS—Alteration and Interlineation. — Where a 
will, when offered for probate, shows that it has been 
changed by alterations and interlineations since first 
written, the burden is on the proponent to show that 
such changes were made and known to the testator be- 
fore the will was executed.—O’Connell v. Dow, Mass., 
66 N. E. Rep. 788. 

160. WILLS—Attestation.—The proper attestation ofa 
will raises a strong presumption of due execution. — 
In re Gillmor’s Willi, Wis., 94 N. W. Rep. 32. 

161. WILLS—Attesting Witnesses.—Where a testamen- 
tary capacity was shown by one attesting witness and 
other evidence, the fact that the other two attesting 
witnesses testified that testator was not of sound mind 
at the time did not justify a refusal of probate. — South 
worth v. Southworth, Mo., 74 8S. W. Rep. 129. 


162. WILLS—Competency of Attesting Witness.—Under 
Rev. Laws, c. 175, § 23, the competency of a witness to 
attest a will is left to the common law, and his compe- 
tency to testify on the stand is determined by the stat- 
utes, as to the competence of witnesses generally.— 
O’Connell v. Dow, Mass., 66 N. E. Rep. 788. 

163. WILLS—Construction.—In the construction of a 
will, the ordinary rules of grammar are to be adhered to, 
unless a different construction is necessary to effectu- 
ate the intention of the testator.—Twiss v. Simpson, 
Mass.,66 N. E. Rep. 793. 

164. WILLS— Contents of Copied Will. ~ Testatrix’s 
knowledge of the contents of the will from which the 
one executed was copied held enough.—Beyer v. Her- 
mann, Mo., 73 8. W. Rep. 164. 

165. WILLS—Devise in Lieu of Dower.—If property de- 
vised to a widow in lieu of dower and homestead is not 
in excess of her rights in the estate as a widow, she 
takes as a purchaser for value, and the property cannot 
be sold to pay the testator’s debts.—Danel v. Arnold, IIl., 
66 N. E. Rep. 846. 

166. WITNESSES—Competency. — Cross-examination of 
an incompetent witness, objected to, held not to consti- 
tute a waiver of the objection. — Johnston v. Johnston, 
Mo., 73 S. W. Rep. 202. ‘ 

167. WITNESSES—Credibility.—The credibility of a de- 
fendant who takes the stand in his own behalf may be 
attacked by showing that he has been convicted of cat- 
tle stealing.—Bearden v. State, Tex., 73 8S. W. Rep, 17. 


168. WITNESSES—Impeachment.—Letters by a witness, 
produced by a party concerning the subject matter of 
the litigation written to the opposite party, tending to 
discredit the witness’ testimony, are admissible.—Flor- 
ida Cent. & P. R. Co. v. Mooney, Fla., 33 So. Rep. 1010. 

169. WITNESSES—Impeachment.—lIt is error to charge 
that a jury cannot disregard the testimony of a witness 
successfully impeached, if corroborated by other evi- 
dence which they do believe.—Sumpter v. State, Fla. 33 
So. Rep. 981. 
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